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Land Values in Relation to Planning and 


Housing in the United States 
By SIR RAYMOND UNWIN* 


| D pesesian the nineteenth century, con- 
ditions in the United States were so 
exceptional that they tended to create a 
conception of land values that was more 
fictitious than real. In a relatively new 
and unoccupied country, where rapid 
growth of population is taking place both 
by natural increase and by immigration 
and where industrial and commercial de- 
velopment is on an extensive scale, the 
influence of such forces tends to be asso- 
ciated too directly with the value of land, 
giving it an undue appearance of reality. 
This may lead to very serious mistakes 
when circumstances change. Land poli- 
cies and methods of taxation, which may 
have had some justification when capital 
values of extensive areas of fortunately 
situated land were expected to increase 
annually in greater amounts than the in- 
comes yielded, may become quite un- 


* Editorial Note. This manuscript is the last work 
from the pen of the late Sir Raymond Unwin, the emi- 
nent British city planner. It has been made available 
to the Fournal by Lady Unwin through Mr. Harold 
Buttenheim, Editor of the American City, Mr. Lawrence 
Orton of the New York City Planning Commission, and 
Professor Carl Feiss of the School of Architecture of 
Columbia University. With the permission of Lady 
Unwin, the manuscript has been edited slightly, pri- 
marily for purposes of clarification. Since unfortunately 


suitable when conditions are reversed, 
and the annual income (if there is any) 
may surpass any reasonable expectation 
of yearly capital appreciation. Such 
change of conditions has marked the re- 
cent years of the twentieth century, in 
which the cessation of increase in popu- 
lation through immigration and a rapid 
diminution in the rate of natural increase 
have taken place. 

So long as the supply of butter is 
ample, each possessor of a slice of bread 
feels fairly sure of his share, and is not 
too much concerned with the thickness 
which his neighbor spreads on his slice. 
When, however, the supply runs short, 
all are interested in a fairly even distri- 
bution; if too much is spread on one 
man’s slice, other slices will get none. 
That is exactly the position in regard to 
land value today. The total in sight is 
becoming more limited; and if too much 
his source material is not available, the footnotes are 
entirely editorial additions, designed to aid the reader 
by indicating some of the probable sources of the data 
used by Sir Raymond. The editors particularly wish to 
thank Mr. Morris Hirsh for his assistance in checking 
computations and gathering additional figures. The 
advice and counsel of Mr. Walter H. Blucher, Executive 


Director of the American Society of Planning Officials, 
in the editorial revision are also gratefully acknowledged. 
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is spread on a few plots of land, many 
other plots will inevitably be deprived 
of a share. This relative scarcity in the 
supply of value has therefore given fresh 
importance to the relation of density of 
building to concentration of value, and 
the extent to which high density tends to 
locate the total available on a few favored 
plots, at the expense of the general body 
of plot owners. 

One or two examples will illustrate 
the situation. The first may be taken 
from Chicago, where records of the 
change of use and expansion of areas for 
different uses have been kept since 1923, 
when the complete zoning ordinance 
went into force. The population of the 
central area of Chicago has been dimin- 
ishing for many years. The Census of 
1930 revealed an area of nearly 50 square 
miles' over which such decrease had oc- 
curred. The estimated population, based 
on a careful survey made in 1936, showed 
this area to have increased greatly.? Of 
this central area, 44 square miles are 
now classed as definitely blighted,? and 
they are entailing a huge loss to the city. 
The total developed area of the city is 
157.77 square miles,‘ and of the suburbs 
outside which constitute an integral part 
of the city geographically, 76.50 square 
miles,’ making a total of 234.27 square 
miles. 

If the area occupied by commercial 
buildings in the city itself in 1923 be 
compared with the total area so occupied 
in city and suburbs in 1936, the result 
is an increase of 3.74 square miles in the 


1 Cited by Hugh E. Young of the Chicago Plan 
Commission in “‘Need for and Some Practical Method of 
Rezoning Urban Areas,” a paper presented at the meet- 
ing of the City Planning Division, American Society of 
Civil Engineers, January 21, 1937 (mimeo.), Map 106. 
This map, however, shows the area of population de- 
crease between 1920 and 1930 to be somewhat smaller 
than the 51 square miles referred to in footnote 3 below. 

oo was true even in 1934 (Young, op. cit., Map 
107). 

3“... in Chicago, ... we have a blighted district. 
.-» It is the back yard of our lake front develop- 


13 years, or .3 square mile per year.® If 
this total rate of growth could all in 
future be concentrated on the central 
area, it would take 146 years of such 
growth to redeem the 44 square miles of 
blighted area with commercial use. Now 
it is commercial use alone which yields 
the very high land values in central areas. 
If the actual increase in commercially 
used land within the city limits only had 
been taken, the figure would have been 
less than .2 of a square mile during the 
whole 13 years and the period required 
to cover the 44 square miles would ex- 
ceed 1,500 years! 

In view of the rapid rate at which the 
present value of a deferred realization of 
increment diminishes as the period is ex- 
tended, what would the expectation of 
increment from commercial use over this 
blighted area be worth today, even if - 
the whole of the future commercial de- 
velopment of the larger area could be 
located within it? Obviously, the pros- 
pect over three-fourths of the area has 
no present value. 

How then would the picture look if 
residential use were adopted? In recent 
years the increase of population in 
Chicago has been slight; but from Ig11 
to 1930 the increase averaged approxi- 
mately 60,000 per annum, requiring 
about 15,000 dwelling units. On the 
assumption that recent decentralizing 
trends could be reversed, the rate of in- 
crease recovered, and the whole con- 
centrated in the blighted area, then the 
number of years required to realize value 
from residential use over the whole 44 


ment.... This [back yard] comprises a total area of 
fifty-one square miles, of which forty-four square miles 
are blighted territory.” (Young, op. cit., p. 11.) 

4 That is, in 1936 within the city limits (Young, op. 
Cit., p. 9). 

5 Young, op. cit., p. 9 refers to this as the “developed 
residential [italics supplied] areas beyond the city limits” 
in 1936. The suburbs included are those “that are 
integrally a part of Chicago even though located outside 
the corporate limits.” 

6 Young, op. cit., Drawing No. 1o1. 
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square miles of so-called blighted area 
would obviously depend on the density 
adopted. If 100 families to the acre were 
copied from some New York schemes, 
187 years would be required to fill the 
44 square miles of blighted area when 
population was increasing at the rate of 
60,000 and dwelling units at the rate of 
15,000 per annum. Lesser densities 
would, of course, shorten the period as 
follows: 








Density per Acre | Absorption Period 





93-5 years 
46.7 years 


18.7 years 


go families........ 
25 families........ 
10 families........ 





If the highest density were adopted, 
the owners of the last part of the area 
to be covered would have to wait 187 
years before any actual increment ac- 
cruing from building would be received 
from their land. If the lowest density 
were adopted, they would all realize it 
within 18.7 years. This is one very im- 
portant fact which land owners do well 
to consider, as would also the citizens of 
American towns having blighted areas, 
for whom the speed at which they can 
be redeemed is important. The question 
of the relative value per family which 
different densities would yield will be 
considered in connection with the situa- 
tion in New York. 

Meantime the effect of density in rela- 
tion to commercial buildings may be 
noted. Though not so simple to calculate, 
this is equally decisive in fixing the period 
required to bring increment value to the 
whole of an area. An effective demand for 
a certain floor space for office, warehouse, 
and store purposes will occupy less and 
less land area in proportion as the busi- 
ness premises are piled in stories, one 
above the other, instead of being placed 
side by side. If 40 stories are adopted in 
place of 4, for example, approximately 
1/10 only of the area of land will benefit 


by realization of increment. The general 
adoption of higher buildings, coinciding 
with the diminishing rate of general 
expansion, must undoubtedly share re- 
sponsibility for the prevalence of blighted 
areas around the business centers of 
many American towns. But for that in- 
crease in height, the commercial areas 
would have expanded more rapidly, and 
more nearly kept pace with the flight 
of population from the congested centers 
to more commodious sites on the out- 
skirts. 

If the significance of this change in 
conditions is to be understood, the nature 
of land values must be recalled. Land is 
valued for two main classes of use: first, 
for the production of useful or enjoyable 
produce, whether food, game, raw ma- 
terials, or precious metals; second, as af- 
fording sites for dwellings, industries, 
and commercial or social activities gen- 
erally. The value in both classes con- 
sists in what folk are willing to pay for 
the privilege of using the land. Thus 
human psychology plays a large part 
in determining the extent of value which 
each kind of use may yield. There are, 
however, more tangible factors which 
may limit the value. In the first class, a 
limit is set by the extent of produce 
which any land will yield over and above 
the costs of production, including main- 
tenance of the producers. This class of 
value attaching mainly to rural land will 
not much affect the present inquiry, ex- 
cept as fixing an approximate datum line 
of value per acre from which increased 
value for other purposes can be reckoned. 
Values in the second class attach mainly 
to urban land and are usually far higher 
than those in the first class. These values 
depend on the extent of population and 
of the activities, on the importance of 
being near to the center of them, and on 
the possible profit to be made by occupy- 
ing the more favorably placed sites in 
preference to others. Here also human 
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psychology plays an important part; 
but, as in the case of rural land, certain 
more tangible factors are fixing limits 
which must here be considered. 

Before dealing with them, however, 
the important fact must first be em- 
phasized that in both classes the real 
values only exist if, and so long as, the 
land is used, and the buildings on it are 
occupied for the respective purposes 
which create those values. Where land 
is not used or where buildings are not 
occupied, no actual value is being 
created, and no real land value exists. 
There will, of course, be a hope of future 
value in the heart of the owner; there 
may even be an expectation of such value 
which seems plausible to his mind; but 
until realized by actual occupation and 
use, both values are speculative, not real. 
The hopes or expectations of the owners 
may indeed be shared more or less by 
others, and a market for the land based 
upon them may arise. This, however, 
does not alter the fact that no real 
value exists; that what is sold and bought 
in such market is merely the chance to 
benefit by a hoped-for value, if it is ever 
realized. The value is of the same nature 
as the increase in salary which a clerk 
hopes to receive next year, and on which 
he may raise a loan if he can find anyone 
who fully shares his optimism. 

This aspect of values needs to be 
stressed, because the very rapid develop- 
ment of population and urban centers 
during the last century conferred an un- 
real appearance of actuality on such 
speculative values. By constantly en- 
larging the limits of possible realization, 
moreover, such rapid progress tended to 
hide the existence of these limits; and 


7 Progress Report, Mayor’s Committee on City Plan- 
ning in Cooperation with the Works Progress Ad- 
ministration, New York City, June, 1936. 

8 Report, State Superintendent of Housing, Albany, 
N. Y., January, 1940, p. 30. 

9 U. S. Census of 1940. 


where the increment in speculative capi- 
tal value approached or exceeded an- 
nually the income realizable from use, a 
tendency was created to prize the unreal 
hope or expectation more highly than 
the real and realized value. These tend- 
encies have been carried over into the 
present time, when conditions as to 
population have become nearly stable; 
when the increase both in total and in 
urban population has become both a 
small and a diminishing factor. No 
longer is there any promise of unmeas- 
ured expansion; indeed, both the area 
over which building value is likely to ex- 
tend and the total amount of increment 
which there is now any real justification 
to expect have been very drastically 
limited by the change. 

Conditions in New York may well be 
examined as a second example of the 
character of land values. Thanks to the 
survey made by the Mayor’s Committee 
on City Planning,’ information on a 
number of aspects of the problem of land 
values is available, especially as regards 
the residential use of land. 

If the total of dwelling units for New 
York in 1939 is given as 1,890,618° and 
the population as 7,380,259,° we get one 
dwelling for each 3.9 inhabitants. From 
the rental statistics it would seem that 
the average rent per family on Manhat- 
tan is about $355.62 per annum, whereas 
for the whole of New York it is $442.80.1° 
This difference arises from the much 
larger proportion of rents between $30 
and $60 per month in New York and of 
those under $20 per month on Man- 
hattan." What precise proportion of 
these average rents may fairly be taken 
as representing ground rent must be 


10 The source of these data on average rents for Man- 
hattan and New York has not been discovered. 

u“ |, , predominant rents in six out of every ten 
blocks of the city were between $30 and $60 per family 
per month. .. . Only 8.7 per cent of the people pay less 

(Footnote 17 continued on page 5) 
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conjecture; but if % be taken as the 
proportion for New York as a whole, 
this gives $88.56 which would represent 
about 14 of the Manhattan rents. Use 
of this figure of $88.56 as a rough ap- 
proximation together with the number 
of dwellings given (1,890,618) would 
yield a total annual ground rent of 
$167,319,693. If this be capitalized at 
4% on the basis of 25-years’ purchase, 
the capital value would be $4,068,513,- 
150, or 79 cents per square foot over the 
gross area.” 

The land of New York is assessed for 
taxation at $7,076,271,087," which is 
$2,893,278,762 above the figure reached 
for residential land, an amount which 
may not unreasonably be taken to repre- 
sent the assessment for the much smaller 
area of relatively more highly priced 
land devoted to commercial and other 
non-residential uses. If so, it would show 
a corresponding average of $3.28 per 
square foot for such uses. No doubt de- 
tailed examination of the data on which 
these broad figures are based would yield 
more exact results. These approxima- 
tions, however, will suffice to indicate 
that the total available land value for an 
average family is ascertainable, and con- 
sequently the total fresh value which 
there is sound reason to expect will be 
yielded by an increase in population. 
The areas of land, used and vacant, in 
New York as a whole, and in Man- 
hattan, are as follows:% 

(Footnote 17 continued from page 4) 
than $19 rent, and even fewer pay more than $60.” 
(Progress Report, op. cit., p. 40.) 

“Here [Manhattan] in the heart of the city, we find 
2I per cent paying under $19, and nearly 19 per cent 
able to afford over $60.” (Idid.) 

12 These figures are very close to an estimate, based 
upon data available in January, 1941 from the 1940 
Census, which shows a capital value of $4,182,992,325 
and a value per square foot of 81 cents which is derived 
by dividing the 185.75 square miles of residential area 
(see above) into the total capital value. 


18 As of 1938. See Homer Hoyt and L. Durward Badg- 
ley, The Housing Demand of Workers in Manhattan 

















U New York Manhattan 
-” (Square Miles) | (Square Miles) 
Residential......... 185.75 13.90 
Non-residential...... 31.63 5.08 
Parks, cemeteries. ... 31.01 3.16 
Vacant land......... 61.71 0.06 
Cs | Sree 310.10 22.20 











The population in New York increased 
from 1920 to 1930 by 131,040 persons 
per annum.!* Between 1930 and 1938 the 
estimated increase was 70,168 persons 
per annum.!” How long a time at this 
rate of increase would be needed to oc- 
cupy the 61.71 square miles of vacant 
land and thus enable building value to 
be realized upon it; and how long if the 
1920-30 rate of increase could be re- 
stored—a rather unlikely contingency? 
Again all will depend on the density: 











: Years Required at| Years Required at 
Bouter ot an Annual Popu- | an Annual Popu- 
Qo lation Increase lation Increase 
 aadtais of 131,040 of 70,168* 
12 14.3 25.25 
50 58.9 105.80 
100 117.8 211.60 











* The actual annual population increase for 1930-40 was noted 
below (n. 17) as 44,981 persons. If that figure is used, the number of 
years required to absorb the vacant land in New York at 12, 50, and 
100 fends per acre will be 41.2, 171.8 and 343.5 respectively. 


If then the increase of population in 
New York maintains its present rate and 
if it be housed at the density now pro- 
posed for a certain housing scheme, the 
majority of the owners of vacant land 


(Report to the Federal Housing Administration, 1939), 
. 143. 

. 4 This figure results from the subtraction of the com- 

puted value of residential land from the total assessed 

value for all land. 

15 These data are substantially the same as those de- 
rived from application of the percentages of land in dif- 
ferent uses to the total area of New York City and 
Manhattan (Progress Report, op. cit., p. 34). 

16 U. S. Census. 

17 Estimate by the New York City Department of 
Health, cited by Hoyt and Badgley, op. cit., p. 166. 

Since this was written the data from the 1940 Census 
show the actual increase for the decade just ended to 
have been only 44,981 persons per year. 
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within the city must wait 100 years and 
many of them 200 years before they will 
realize any value from use of the site for 
building purposes. If these facts are 
even approximately true and if present 
views on prices and densities continue, 
the conclusion seems to follow that the 
majority of this land has no real value 
whatever today and is unlikely to have 
any for generations to come! 

Meantime the owners, on the strength 
of a gamble with odds of 100 or 200 to 1 
against their sites being selected, are 
holding up their land prices which com- 
pel those very high densities which in 
turn increase the odds against them! By 
reducing the density to 50 dwellings to 
the acre the odds would be halved; by 
reducing it to 12, they would approach 
the kind of odds which gamblers are 
willing to face on the race course. To say 
that if present methods continue such 
land is really worthless, is indeed an 
understatement; for it is saddled with 
considerable yearly liability for taxes. 
If the annual tax payment is also to con- 
tinue at present levels it would be in- 
teresting to calculate the ultimate loss on 
those acres which are the last to be oc- 
cupied by dwellings. I have no figures for 
New York as to the extent to which the 
so-called tax structure is dependent on 
values not yet realized. I hope the taxing 
authorities may be able to tell us what is 
the total assessment on the approxi- 
mately 61 square miles of vacant land in 
the city.!8 

There are, however, some remarkable 
figures for Chicago, showing what vast 
sums of purely fictitious value have 


18In Premature Subdivision and Its Consequences 
(Albany: Division of State Planning, 1938) at p. 88 
Philip Cornick gives the assessed value of vacant land 
in New York City as $622,178,628. The area represented 
in that figure is not given but, if present vacant area is 
assumed (61.71 square miles), its application to the 
assessed value yields a value of 56 cents per square foot. 
Obviously, this is high, if 79 cents per square foot is the 


formed parts of the tax structure there. 
In 1915 the total assessment was in 
round figures $2,000,000,000; by 1926 it 
had risen to $5,000,000,000; by 1933 the 
total had fallen to $2,000,000,000.!® The 
whole of the taxes imposed during the 
intervening years on the $3,000,000,000 
of increased assessment, or any part of 
it, must now be recognized as having 
been assessed on a fictitious capital value 
which never did exist and quite likely 
never will. Taxes, like other charges, 
cannot be collected from that which has 
no existence. However much may be as- 
sessed on fictitious values, that part of 
the assessment which is paid—for the 
default is large—all comes from the ac- 
tual realized values for present use, and 
in fact falls on the actual income value 
of the property, or on other income which 
the owner may choose to tap for the 
purpose. Such fictitious values, so far 
from strengthening the tax structure, 
steadily tend to undermine it. 

The case of Manhattan presents an 
aggravated condition not only because 
there is no increase of population to 
justify hope for increase in land value, 
but also because since Ig10 the popula- 
tion has been falling rapidly, until now 
nearly 30% of the numbers once living 
there have already deserted it for more 
attractive dwelling places. As regards 
residential use, therefore, Manhattan is 
faced, not like New York as a whole with 
the problem of using to the best advan- 
tage a limited increase of population, but 
with that of creating conditions so at- 
tractive that the decrease may be ar- 
rested, and possibly some small share of 


average value over the gross area of New York (see p. § 
above), and would indicate the inclusion of considerable 
fictitious value. 

19 These are the “aggregate values of the 211 square 
miles of land in the 1933 corporate limits of Chicago” 
as given by Homer Hoyt, One Hundred Years of Land 
Values in Chicago (Chicago: University of Chicago 
Press, 1933), Table LX XX, p. 470. 
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the future increase attracted there. True, 
there is little vacant land on the island; 
but a recent survey has revealed that 
there are over four square miles of de- 
cayed areas®® which call for redevelop- 
ment for housing purposes. The condi- 
tions now attached to these areas on the 
master plan allow a density of about 77 
families to the acre which, if applied to 
the whole area, would house at 3.74 
persons per family a population of 734,- 
700 people. 

Figures such as those used for Chicago 
are not available to show how much, if 
at all, the area occupied by buildings for 
purposes other than housing on Man- 
hattan is increasing and could reason- 
ably be expected to take up some of the 
land vacated by the emigrating popula- 
tion. In view of the recent development 
of very high business buildings, there 
seems no reason to expect much spread of 
this area, particularly as some at least of 
the city’s business may be expected to 
follow the migrated population. 

In regard to the return to be expected 
from the development of land for resi- 
dential purposes, only the average sum 
per family has so far been considered. 
What a family can and will afford in rent 
for the site of its dwelling must be limited 
by its income. Those living in dwellings 
renting at less than $20 per month will 
obviously be most strictly limited by 
their income, as there will be little mar- 
gin in most cases above what is needed 
for absolute necessities. Those with 
higher incomes will be in a better posi- 
tion to consider what they get from their 
payment in ground rent, a consideration 
very prominent in people’s minds when 
purchasing any other commodity. Al- 
though it is not claimed that families, on 
average, will pay for the site of their 
dwellings pro rata with the area of which 


20 This figure appears to agree approximately with 
the estimated total of the areas which have been de- 


they have the enjoyment, the contrary 
suggestion that, on average, they will 
pay the same rent per dwelling however 
small the area which they can use or 
enjoy is no more reasonable. That area 
is reduced very rapidly with increasing 
density, because the extra dwellings oc- 
cupy a greater proportion of each acre of 
land and usually call for additional road 
space, which again reduces the total free 
ground that has to be divided among the 
increased number of families. 

If two-story houses be taken to occupy 
48 square yards of ground, and apart- 
ments 90 square yards; if, further, an 
allowance for roads and public access 
paths be made of 54 square yards per 
house and 66 for each ground floor flat, 
irrespective of the number of stories, the 
following table will give the amount of 
free land per family which is available 
for purposes of amenity and recreation: 











Free Land 
No. to the Acre bse of per Family 
ories | (Square Yards) 
Single-family houses 
12 2 300 
20 2 140 
Apartments 
4° 4 82 
60 5 50 
120 10 25 
120 6 14.33 











From this comparison of what is ob- 
tained at different densities, the con- 
tention that the return on land can be 
assessed at a fixed sum per family, re- 
gardless of the density, is surely as ab- 
surd as it would be to expect that the 
same price per acre or square foot for 
any given land can be expected or real- 
ized whatever the density that may be 
fixed. Somewhere in between these two 
unreasonable extremes will lie the truth; 
this means that reduced density may be 
relied upon to yield a higher total of 


marcated by the New York Planning Commission as 
ripe for clearance, replanning, and rehousing. 
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value to the owners of land generally, 
but a lower sum per square foot than the 
fortunate owners of a few plots might 
receive if all the available developments 
could by means of high density be con- 
centrated on a small area. Consequently 
low density must mean for the city a 
higher total of land value, and a more 
stable tax basis, whereas high density 
reduces the total land value and greatly 
increases the degree of uncertainty as to 
tax revenues. 

From the point of view of the whole 
body of land owners and of the city, the 
early realization of value over larger 
areas of land and the more rapid re- 
demption of blighted areas, which a 
lower density would promote, would be 
an adequate compensation for a con- 
siderable reduction in price per square 
foot. From the point of view of the 
tenants or occupants, a reduction in 
price, relatively much less than the re- 
duction in density, would suffice to give 
them a much better, larger, and more 
attractive site and setting for their 
dwellings at so small an extra cost as to 
be well worth while paying. Costs of de- 
velopment per acre fall rapidly with re- 
duced density; often considerably more 
rapidly than the reduction would indi- 
cate, whereas, as we have seen, the area 
available per family increases also in a 
ratio much more rapid than the rate of 
reduction. From the occupant’s point of 
view, there is consequently a very rapid 
increase in the value of what he gets for 
his rent with reducing density, and this 
makes a somewhat higher payment per 
family well worth while. From the 
owner’s point of view the increased area 
on which value is realized, a modest in- 
crease in the amount received per family, 
and in the total receivable together with 
the relatively reduced costs of develop- 
ment, bring an advantage which is of 
special importance at a time when the 


total available increase in population is 
rapidly diminishing and, unless some 
change takes place, will at no very dis- 
tant date come to an end. 

Where one-family dwellings, whether 
single or row houses, are concerned, the 
increased cost of development per acre, 
with higher density, and the increased 
proportion of land obliterated by build- 
ings and roadways, result in a very rapid 
diminution of the area of free land avail- 
able per family. Where increased density 
is obtained by adding to the number of 
stories, that is, by piling more families ~ 
above one another on the same ground, 
there is a seeming avoidance of part of 
the increased costs of development. This 
avoidance is, however, seeming rather 
than real, and largely consists in shifting 
the cost from those responsible for the 
development to the broad shoulders of 
the public. High density of occupancy 
throws greater demand on all streets and 
services, to an extent not easily measured 
or allocated, but very substantial. 

One aspect of the matter, however, 
can be quantitatively stated. A certain 
space per 1,000 persons is regarded as 
necessary for recreation in urban areas. 
The smallest standard generally re- 
garded as satisfactory calls for 7 acres of 
space per 1,000 persons, that is, 33.88 
square yards per person, or 127 yards 
per family of the size of 3.74 persons here 
taken. The table already given (on p. 
7) shows that with 12 houses to the 
acre, 300 yards per family are available; 
so that the 7 acres per 1,000 for recrea- 
tion ground could be taken and yet leave 
173 yards available for private enjoy- 
ment by each family. In the higher 
densities, however, no such provision 
could be made, and additional land must 
be found from some source for recreation 
space. In the case of the density of 100 
families to the acre proposed for certain 
housing schemes, to comply with the 
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standard, 12,700 square yards or 2.62 
acres must be provided for every acre 
used for building. If this land is to be 
reasonably accessible, it will have to be 
bought in the neighborhood, at prices 
based largely on the expectation that 
100 families to the acre could be housed 
on it. For every acre thus built upon, 
therefore, there should be added to the 
cost the price of another 2.62 acres to be 
acquired for recreation space. Where 
high densities are permitted, this cost 
usually falls on the public, through its 
parks department. 

In this country, there is more experi- 
ence in urban conditions of high density 
than of low, especially for the low-income 
groups. In England, on the other hand, 
there is ample experience of both high 
and low densities for such dwellings. The 
whole municipal housing scheme there 
affords a notable example. Of the 
1,150,000 dwellings built by local au- 
thorities since 1919, about 1,000,000 
have been built at an average density of 
12 to the acre. The larger land owners 
were able to appreciate the value of 
realizing increment on a larger area, and 
often accepted a lower price per acre in 
view of the restriction. I should estimate 
the average price paid at about £275 per 
acre. The agricultural value of the land 
might average £50 per acre, leaving an 
increment of £225. Supposing double the 
density had been adopted, a somewhat 
higher price would certainly have been 
asked in some cases; but over the whole 
there would have been no great change, 


in view of the compulsory purchase 
powers possessed by the lacal authorities. 
Assuming the same price, the owners 
would have lost half their increment; the 
tenants would have lost two-thirds of 
their gardens or recreation space; and, 
because of the higher cost of develop- 
ment at double density, they would 
probably not have saved more than Io or 
12 cents per month in rent—a saving 
which would have been dearly bought by 
the loss of the garden or recreation land. 
Moreover, if the 100% increase in den- 
sity had been accompanied by a 42% in- 
crease in land price, the tenants would 
have had to pay the same rent for the 
smaller area while the owners would still 
have received a greatly reduced total of 
land value. 

From the above considerations and 
facts, there would seem to be urgent 
reason for the citizens of New York and 
of other American cities, as well as for 
the owners of land, to consider whether 
they would not all be far better off if 
they adopted a greatly reduced density 
of development accompanied by a re- 
duced price per square foot of land, 
which, realized on a much larger area, 
would yield a greater total of value to 
owners, and would redeem blighted 
areas, not only at a greater speed, but in 
a manner which, because of the addi- 
tional amenities and greater oppor- 
tunities for recreation, would be much 
more likely to arrest the drift of popula- 
tion from the areas and secure their 
permanent occupation. 








The Interstate Commerce Commission Considers 


the Class-Rate Structure 
By FRANK L. BARTON* 


N INFORMAL conference was re- 
cently held in Chicago by the Inter- 
state Commerce Commission, with rep- 
resentatives of rail carriers, shippers, and 
state regulatory commissions on the 
pending investigation of class rates. 
Aside from the fact that an informal 
conference with counsel for respondents 
and interested parties before formal hear- 
ings is an innovation in commission pro- 
cedure, the dockets considered at the 
conference? suggest the possibility of a 
new approach to regulation of the freight- 
rate structure. 

The informal conference was designed 
to develop the matters at issue more 
clearly and to direct the studies and 
research of participants in the formal 
hearings so that an adequate record may 
be made with a minimum of lost motion. 
The ICC is noted for listening patiently 
to all appearing at their hearings,’ and 
it is desirable that something be done to 
shorten the process. Conservation of 
time is especially important in this in- 
vestigation of class rates, because the 
necessary matters are inherently exten- 
sive, ranking in this respect with the 
investigation authorized by the Hoch- 
Smith Resolution of 1925. 

The dockets discussed at the Chicago 
conference were opened upon the com- 

* Chief, Economics Section, Commerce Department, 
Tennessee Valley Authority. 

1 Class rates are those prescribed by the ICC to apply 
to the articles designated by number or letter in the 
rating columns of the consolidated freight classification. 
Generally class rates apply on movements of traffic of 
comparatively high value. 

2 Docket 28300, Class Rate Investigation, 1939; and 
related investigations, Docket 28310, Consolidated 
Freight Classification; and Docket MC-C 150, Motor 


Freight Classification. 
3 The Attorney General’s Committee on Administra- 


mission’s own motion for the purpose of 
determining whether the present class- 
rate structure in the area east of the 
Rocky Mountains, comprising Official, 
Southern, Southwestern, and Western 
Trunk-Line rate territories (shown on 
Map I) can be simplified and a lawful 
class-rate structure better suited to 
existing conditions established. Accord- 
ing to the commission, the procedure 
requires consideration of a number of 
matters, among them being whether one 
rate level or fewer and more closely re- 
lated rate levels than are now in use are 
lawful and economical. Also, whether 
the establishment of simplified and 
nationally uniform (or more nearly uni- 
form) rail-and-water and motor-freight 
classification is lawful and practicable.‘ 

Decisions and practices of the ICC 
have fostered a regionalized pattern of 
freight rates, the basis of which is a 
separate scale of class rates in each of the 
Nation’s rate territories. Freight classi- 
fication has also been regionalized. Con- 
sidering these practices, the wording of 
the commission’s notices for the class- 
rate investigation suggests that the tak- 
ing of a far-reaching step—either elimi- 
nation or modification of the regionalized 
rate structure—is being considered. 

Further indication that the ICC is 
tive Procedure, Interstate Commerce Commission, Mono- 
graph No. 24, Volume 2 (Washington: Department of 
Justice, 1940), p. 221. 

‘The commission has stated that the investigations 
were undertaken because competition between different 
forms of transport had brought about numerous de- 
partures from classification and rate-making principles 
observed in the past. There has been widespread expres- 
sion of opinion that existing classifications and class 
rates are outmoded and obsolete. 53rd Annual Report, 
Interstate Commerce Commission (Washington: 
Government Printing Office, 1940), p. 29. 
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seriously considering revamping the rate 
structure is contained in the questions 
posed for consideration at the Chicago 
conference, among which were included: 
(1) whether treatment of the class-rate 
scales in the investigation shall be re- 
gional or nation-wide; (2) whether sep- 
arate class-rate scales shall be provided 
for carload and less-than-carload traffic; 
and (3) whether quantity rates should 
be standardized and given some degree 
of uniformity throughout the rate ter- 
ritories.> According to the commission’s 
announcement, all participants were to 
express their views with complete candor 
and freedom, because statements made 
during the conference are privileged, 
either in proceedings before the com- 
mission or elsewhere. 

5 For the complete list of matters considered consult 
notice of the ICC to parties of record in Dockets 28300, 
28310, and MC-C 150, dated September 25, 1940. 

6 A commodity rate is made to meet unusual circum- 


stances applying to a specific movement of traffic and 
usually supersedes the application of class rates. Com- 


Shall the Regionalized Class-Rate 
Structure Be Eliminated? 


Opinions differ sharply on the desir- 
ability of effecting any material change 
in the present class-rate plan, the 
opinion usually varying with the geo- 
graphical location of the holder and the 
kind of commodity he is interested in 
moving. Although there are exceptions, 
in general those opposed to change in- 
clude the rail carriers, shippers in 
Official Territory, and southern and 
western shippers of heavy commodities 
now transported on low commodity 
rates.° In favor of revision are southern 
and western producers and potential 
producers of manufactured goods that 
now move on relatively high class rates. 

Official Territory shippers and car- 
riers apparently fear that revision of the 
class rates would allow more manu- 
modity rates are comparatively low and are often made 


to encourage the movement of bulky, less valuable 
traffic over long distances. 
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factured goods to move into the large 
markets of Official Territory (which 
contains more than half the country’s 
population), thereby encroaching on the 
markets of Official Territory manu- 
facturers and also reducing the revenues 
of Official carriers—the latter arising in 
the fact that interterritorial movements, 
especially from the South to Official 
Territory, would produce not long-haul 
and through rates but shorter-haul and 
divided rates.? Southern and western 
shippers of raw materials and low-grade 
manufactures are also fearful of the 
change, on the theory that any lowering 
of class rates would necessitate raising 
the low commodity rates their commerce 
now enjoys. It is also suspected that 
southern carriers fear the possibility 
that lower interterritorial class rates 
would result in a less favorable division 
of through rates than they now enjoy. 
On the traditional theory that the rev- 
enue requirements of southern carriers 
are greater because transportation con- 
ditions are less favorable than in Official 
Territory, southern carriers now receive 
somewhat larger shares of through rev- 
enues than would be justified if shares 
were prorated according to distance 
traversed in the two territories. It is 
believed that southern carriers may fear 
that Official railroads and the ICC itself 
would find their position inconsistent if 
they permitted lower class rates without 
a struggle and at the same time con- 
tinued to argue for a lion’s share of rev- 
enue divisions. 

The group favoring revision of the 

7 Official Territory railway systems generally run 
east-west—e.g., New York-Chicago, New York-St. 
Louis, Philadelphia-Chicago. Although a route like 
Memphis-Cleveland is much longer than one like 
Chicago-Cleveland, the latter traverses a much greater 
mileage in Official Territory. Not only this, but in the 
former instance the one carrier gets the full benefit of a 
comparatively high local rate, whereas in the latter he 


must share benefits with the southern carrier participat- 
ing in the movement on a through rate. 


regionalized class-rate structure is ob- 
viously hoping that revisions will result 
in lower interterritorial rates from the 
South and West to Official Territory. 
Such a change would allow many 
southern and western producers to ship 
to Official Territory on more favorable 
rates. 

Naturally, opponents of revision pre- 
dict disaster* and proponents prognosti- 
cate great benefits? to the national 
economy if the regionalized class-rate 
structure is wiped out and replaced with 
a structure having nation-wide applica- 
tion. Neutral observers may hazard the 
prediction that neither group will be 
found entirely correct, because the Inter- 
state Commerce Commission, if past 
performance is any criterion, will make 
any necessary changes so gradually that 
enough time will be allowed for impact 
on the economy to be absorbed without 
sudden shock to any group or section. 


Arguments For and Against Revision 


The arguments on which both groups 
may depend have fairly well crystallized. 
The points mentioned here, or some 
adaptation of them, will probably be the 
nuclei of the material presented for con- 
sideration by the commission. 

The main argument of those favoring 
revision in the regionalized basis of class 
rates is based on the broad economic 
effect of the rate structure. It is asserted 
that the differences in present levels of 
class rates constitute barriers which 
militate against a free flow of commerce 
between the regions, thus hindering and 

8 See statement that to eliminate regional differences 
in the rate structure “would adversely affect in a serious 
way the economic welfare of the State of New York and 
the country in general.” Chamber of Commerce of the 
State of New York, Freight Rate Investigation, November 
7s 1940, Pp. I. 

9 Statement of Donald Comer, Birmingham, Ala- 
bama. Freight-Rate Discriminations, Hearings before a 
Subcommittee of the Senate Committee on Interstate 
Commerce, 76th Cong., 1st Sess., 1939, pp. 134-54. 


awe ono fe ee 








ew et 


aA -! - ee oO ot OPAlU CUM CO OA 


me 
a 


ct OO =o 


lors 


Q 





Oo ct 


oO Ww NSN 0! 


[ -_— OC om | 


re 











THE CLASS-RATE STRUCTURE 13 


restricting economic development of the 
Nation. For such a statement Commis- 
sioner Joseph B. Eastman is often cited 
as authority.” Proponents of revision 
argue that the present situation is unfair 
to the South and West because a rate 
structure should give all an equal op- 
portunity, mile for mile, to reach the 
markets of the country. The assertion is 
made that changes toward a greater 
national uniformity in class rates will 
facilitate the flow of traffic throughout 
the United States, thereby redounding 
to the benefit of Official Territory as 
well as to the outlying territories. 

The group opposing revision scoff at 
the idea that a free flow of goods is 
impeded by the rate structure, pointing 
to the manufactured goods of southern 
and western manufacturers which now 
reach markets in Official Territory. 
Equality in class rates for all territories, 
it is asserted, would disrupt the present 
industrial set-up, would tend to harm 
industries now operating in the East 
which have been established by years of 
hard work, and would tend seriously to 
impair the workings of the only major 
capitalistic economy now in existence. 

A leading argument against revision 
is that present freight rates in effect 
were prescribed by the ICC to move the 
kind of traffic produced in each region. 
What use, it is asked, have the South and 
West for low class rates on which to 
move finished goods which are not pro- 


_ duced in the regions? It is pointed out 


that the important items of southern 
and western production move on ex- 
tremely low commodity rates. In answer 
it is declared that such reasoning entirely 
overlooks the salient point. Admitting 
that low commodity rates do move a 
preponderance of the traffic in the South 
and West, the contenders for class-rate 


10 Regulation of Railroads, Senate Document 119, 73rd 
Cong., 2nd Sess., 1934, p. 29; and Federal Coordinator 


revision argue that these low commodity 
rates encourage the drain-of natural re- 
sources in the form of raw materials 
from the South and West into Official 
Territory, where increased value is 
added by manufacture, leaving no ade- 
quate compensatory deposit of wealth 
in the southern and western areas. Low 
income in southern and western regions 
is attributed to too many people there 
being engaged in the production of these 
raw materials, the present class-rate 
structure presenting a bar to develop- 
ment of industry producing goods of 
greater value. The rejoinder to this con- 
tention is that complex factors rooted 
deeply in the economic system account 
for the low income of the outlying re- 
gions, and freight rates play such a minor 
part as to be almost negligible. 

The proponents of change insist that 
simplification by virtue of replacing a 
number of regionalized structures with 
one structure would allow a saving of 
time and money in calculating rail rates 
when compared with the present con- 
fusion and complexity reigning in the 
field of freight rates. The answer given 
is that the present system of tariffs and 
rates has evolved over a long period of 
time, that it is suited to the needs of 
traffic now moving, and that attempted 
simplification by setting up one level 
of class rates for the whole country 
would indeed bring chaos. 

The bystander may readily see that 
the opposing groups are generally far 
apart in their contentions concerning the 
effects of the class-rate structure on 
general economic development. 

Justification for the different levels 
of class rates is a subject of much con- 
troversy between the opponents. The 
group aligned against revision points 
out that firmly imbedded in the mass of 


of Transportation, Freight Traffic Report, Volume I, 
p. 68, Volume II, p. 66 (1935). 
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precedent set up by the Interstate Com- 
merce Commission in more than 50 years 
is the proposition that, if adequate rail 
transportation systems are to be main- 
tained in Southern, Southwestern, and 
Western Trunk-Line Territories, there 
must exist within and between these ter- 
ritories and Official Territory a level of 
class rates generally higher, mile for 
mile, than the level prevailing within 
Official Territory. It is maintained that 
the decisions of the commission teem 
with expressions like the following which 
substantiate assertions that less favor- 
able transportation conditions in terri- 
tories other than Official justify higher 
class-rates: 

“Tt is well recognized that transportation 
conditions as a whole are more favorable in 
Official Territory than the Southern Terri- 
tory. For that reason high rates may prop- 
erly be maintained for interterritorial move- 


ments between the two territories than for 
local movements within Official Territory.” 


This transportation-cost-difference ar- 
gument for the status quo is further bol- 
stered by citing the practice permeating 
ICC decisions on the divisions among 
carriers of joint rates applicable between 
Official Territory and the adjoining ter- 
ritories. Southern carriers particularly, 
it is asserted, in recognition of the less 
favorable transportation conditions sur- 
rounding the southern portion of an 
interterritorial haul between Southern 
Territory and Official Territory, have 
insisted upon and received a greater 
share of the joint through rates than 
would result from a strict proration of 
the rate on the basis of mileage traversed 
in each territory.” 

Testimony that transportation condi- 
tions are less favorable in the rate ter- 
ritories of the South and West is centered 


1 Blue Ridge Glass Corp. 0. Akron & Barberton Belt 
R.R. Co., et al., 201 ICC 421, 428 (1934). 
2 A recent decision i is In the Matter of Divisions of 
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in the low traffic density of those ter- 
ritories as compared to Official Terri- 
tory.” As the transportation industry is 
one of decreasing costs,- opponents of 
revision assert, the greater traffic density 
of Official Territory naturally gives a 
more efficient utilization of the plant in 
Official than in outlying territories. 

The exponents of class-rate revision 
answer the more-favorable-transporta- 
tion-conditions and traffic-density argu- 
ments with the assertion that not an 
abstract traffic density but the actual 
cost of rendering an actual service is the 
only criterion of cost. It is held that 
figures on the cost of rail transportation 
for the early years in which the less- 
favorable-transportation-conditions tra- 
dition arose are not available; so com- 
parison of costs of early railroad opera- 
tion cannot be made. Cost figures may 
be cited, however, from studies made in 
recent years by the Bureau of Statistics 
of the ICC. From these figures, a repre- 
sentative group of which are shown in 
Table I, it is pointed out that the 
average costs of rendering rail transpor- 
tation service in both the South and 
West do not justify the present differ- 
ences in class-rate levels. 

From the controversy over costs of 
rendering service and its relation to 
transportation conditions stems the dis- 
cussion of how much each kind of traffic 
shall contribute to total revenue, known 
as distribution of the transportation 
burden. The opposition to class-rate 
alteration affirms that the commission 
has repeatedly asserted that in the 
South and West the distribution has 
resulted in a level of rates made rela- 
tively low on heavy-loading, low-value 
commodities because such traffic cannot 


Joint Interterritorial Rates between Official and Southern 
Territories, 234 ICC 175 (1939). 

13 Traffic density is measured by the number of ton- 
miles of freight transported per mile of railroad. 
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TaB_e I. Comparison or Cost oF RENDER- 
ING CARLOAD FREIGHT SERVICE FOR 
1936, 1933, AND 1928* 

(Eastern District Costs = 100) 




















Territory 
Cost Eastern |Southern| Western 
Districtt| District} District§ 
1936 
Gross ton-mile basis...} 100.0] 95.8 107.5 
Loaded car-mile basis.| 100.0] 92.3 105.4 
1933 id 
Gross ton-mile basis...| 100.0 | 96.2 110.1 
Loaded car-mile basis.| 100.0] 93.8 107.8 
1928 
Gross ton-mile basis...} 100.0 | 99.3 113.0 
Loaded car-mile basis.| 100.0] 98.7 110.4 











* Bureau of Statistics, ICC, Statement gts March, 1938, p. 15. 
t A statistics-reporting area including a! Official Territory except 
parts of Virginia and West Virginia. Boh 
j Southern Territory plus parts of Virginia and West Virginia. 
All the territory west of the Mississippi, including Southwestern, 
Western Trunk-Line, and Mountain-Pacific rate territories. 


be made to bear a higher impost.* This 
circumstance has contributed to the ac- 
cepted conception that the rate level 
on high-value traffic moving within the 
South and West or between those ter- 
ritories and Official Territory must carry 
a higher proportion of the general trans- 
portation burden than would be pro- 
duced by the Official scheme of burden 
distribution transplanted to the southern 
and western regions—that is, if an ade- 
quate transportation system is to be 
maintained. 

Those opposing revision of the region- 
alized structure further declare that the 
showing of average service costs within 
two rate territories of differing traffic 
movements is inconclusive in the matter 
of average costs on traffic moving Je- 
tween such territories, and reiterate that 
the carriers in the outlying territories 
must assign a greater relative share of 
the burden to the comparatively scanty 


14 Two statements support this point of view: Southern 
Cement Rates, 132 ICC 427, 452 (1927) and Coke from 
Alabama and Tennessee to Central Territory, 208 ICC 
281, 289 (1935). 

46 Southern Region is set up for convenience in as- 
sembling statistics and corresponds closely to Southern 


traffic in manufactured goods if revenue 
is to be sufficient. The existing distribu- 
tion of transportation burden, so the 
contention goes, is in answer to condi- 
tions peculiar to each rate territory. To 
disturb it by prescribing a uniform sys- 
tem of class rates is uncalled for and 
extremely imprudent. 

Proponents of a reform in the class- 
rate structure answer that only a hollow 
tradition causes the present distribution 
of burden, and that no facts have been 
given to prove that the present distri- 
bution is fair and proper. One proponent 
analyzed the carload-freight commodity 
movements in Southern Region” for 
1939, disclosing, among other facts, that 
products of agriculture amounted to 
11.11% of the total tonnage and pro- 
vided 19.92% of the total freight rev- 
enue; animals and products, 1.49% of 
traffic and 3.95% of the revenue; manu- 
factures and miscellaneous, 27.98% of 
total traffic, paid 38.94% of the carload- 
freight revenue. Compared with these, 
products of mines amounted to 47.70% 
of total movements in Southern Region 
and paid only 26.58% of the total 
carload-freight revenue; bituminous coal, 
31.23% of the traffic, contributed 
18.52% of the revenue. Calling attention 
to the discrepancy between the amount 
of carload-freight service required for 
these kinds of traffic and the revenue 
received, this person challenged anyone 
to justify the present distribution of 
burden.'6 

The most recent source of controversy 
is provided by the national emergency. 
That their cause is in the interest of na- 
tional defense has been claimed by both 
sides. Exponents of leveling the regional- 
Territory. 

16 In a communication on ICC Docket 28300 from 
T. M. Henderson, Commissioner, Nashville Freight 
Bureau, to A. W. Vogtle, Chairman, Southeast- 


Southwest Shippers’ Conference, July 27, 1940 (mimeo- 
graphed). 








ized rate structure claim that such change 
will facilitate decentralization of industry 
to rate territories other than Official, 
where over 70% of the manufacturing 
in the United States is carried on—with 
the effect of promoting the inland dis- 
tribution of defense industry desired by 
the War Department for strategic rea- 
sons.!’ The present plight of England 
because of industrial concentration is 
cited.1* An additional benefit claimed for 
decentralization encouraged by a reform 
in the class-rate structure is that it will 
increase future industrial production for 
peace-time purposes in areas now lacking 
such activity. 

Opponents of change answer that the 
country is in the midst of a great na- 
tional emergency; so thoughts and ener- 
gies of the whole people should be turned 
to arming themselves properly. To divert 
efforts to the preparation for the hear- 
ings that must necessarily precede a 
change in the regionalized pattern of 
freight rates would harass industry and 
slow up the program of national defense. 
After the present emergency is past is 
time enough to look into the matter of 
altering the class-rate structure, it is 
asserted. Moreover, the width of the 
Atlantic Ocean plus the strength of the 
United States Navy make Official Ter- 


17 The strategic areas for industry are defined in the 
Congressional Record, August 1, 1940, p. 14971. 
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ritory safer than much of the interior, 
which can be easily reached by air from 
Mexico. 

The merits that will be found in the 
arguments of the various parties by 
the commission in adjudicating the case 
should prove most interesting, especially 
on those points in which there is appar- 
ent inconsistency or conflict in past de- 
cisions. 

The wide extent of the issues leaves 
it open to conjecture how rapidly the 
Interstate Commerce Commission will 
proceed with this investigation of class 
rates and freight classification. Ap- 
parently the commission means to press 
the matter to a finish, because it has re- 
fused numerous petitions requesting 
postponement or abandonment. 

The investigation was announced in 
July, 1939; the informal conference in 
Chicago took place in October, 1940. 
Ostensibly the commission is proceeding 
cautiously. A sidelight on the amount of 
time which it may consume was given 
by one participant in the Chicago con- 
ference who humorously predicted that 
none of the three commissioners present 
would live long enough to see the end of 
the investigation. Because the issues in 
controversy are so important, it is to be 
hoped that this is an overestimate. 

18 See Report on the Location of Industry in Great 
Britain (London: Political and Economic Planning, 
1939), PP- 178-93. 
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Centralization and Coordination of Police Power 


for Land-Control Measures 
By V. WEBSTER JOHNSON and HERMAN WALKER, JR.* 


Penang maladjustments in land 
use and the widespread waste of 
land and human resources in rural areas 
have provoked much concern in recent 
years. A great deal of thought has con- 
sequently been given to the problem of 
protecting our land resources, institut- 
ing policies for their stable long-term 
development, and bringing about far- 
sighted readjustments in the relation of 
people to the land; and various public 
measures have been devised for promot- 
ing these objectives. These measures are 
variously susceptible of application by 
federal, state and local governments. It 
has usually been deemed desirable and 
valuable, however, to enlist the widest 
feasible and possible degree of local in- 
itiative and participation in the process 
of formulating, adopting, and admin- 
istering adjustment measures, even 
where the general approach to the prob- 
lem must be through a national or state 
program. Local initiative and participa- 
tion are valued on general democratic 
principles, and also for the practical 
reason that land-use policies will, in the 
long run, be most effective when the 
people most immediately concerned have 
become actively involved in the process 
of determining and applying them. 
Among the state or local measures 
that have been advocated to implement 
policies for the control or direction of 
land use are rural zoning, cooperative 
grazing associations, public ownership 
and management, differential taxation, 
subsidies, credit policies, and covenants 


* United States Bureau of Agricultural Economics, 
Washington, D. C. The views expressed herein are those 


of the authors. 


restricting disposal or use of land. One 
of the latest and most widely known is 
the soil conservation district. These 
devices or social tools have their basis 
variously in the whole gamut of public 
powers. Among these is the so-called 
“police power,” around which the pres- 
ent discussion will be centered. Enough 
has been written on the nature of the 
police power for various purposes, in- 
cluding the direction of land use and 
occupancy, to make unnecessary more 
than a brief mention of its character. It 
is the great general power of govern- 
ment through which a state may, with- 
out compensation or inducement, regu- 
late individual conduct and the use of 
private property in the interest of a 
paramount public welfare. This the 
state may do directly, or may delegate 
to local units of government, such as 
counties and special political subdivi- 
sions. 

Although it is generally agreed that 
the police power is one useful means of 
controlling practices and situations in 
need of regulation, its effectiveness will 
depend upon the acquaintance of the 
people with it and their willingness to 
use it. This, in turn, depends not only 
upon their awareness of its availability 
and potentialities, but also upon the 
simplicity and understandability of the 
procedural organization through which 
it may be applied and the extent to which 
the manner of its exercise is related to 
institutional habits. This article proposes 
to consider the organizational require- 
ments of police power vested in local 
units of government as a means of regu- 
lating rural land uses. 
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The Administrative Unit 


Rural people are already concerned 
with the use of police powers for such 
purposes as rural zoning, weed and pest 
eradication, fence and stock regulation, 
grazing restrictions, and erosion control. 
In many instances, as in zoning and soil 
conservation districts, the authority is 
exercised pursuant to enabling legisla- 
tion that is operative only in those units 
of local government desiring to engage 
in the regulatory activity. To date, 25 
counties in Wisconsin, 2 in Michigan, 
3 in Minnesota, and 1 in Washington, 
have adopted rural zoning ordinances 
for controlling settlement in isolated 
areas; and a number of other states have 
enacted legislation authorizing this type 
of local action. Moreover, numerous 
counties and townships! throughout the 
country have passed zoning ordinances 
regulating suburban and roadside de- 
velopment. Thirty-eight states have en- 
acted soil conservation district laws, and 
already some 360 soil conservation dis- 
tricts have been organized under them. 
Some progress in setting up regulations 
under the police power in these districts 
has been made in grazing areas. 

In view of this trend, the question 
often asked is: What procedural organi- 
zation would be calculated to render the 
police power most usable and efficacious 
for local people—a question which has 
both governmental or political, and 
economic, social, and physical aspects. 
In considering these matters, one nat- 
urally thinks of rural zoning and soil 
conservation control, as they afford the 
best known examples of rural land-use 
police powers.” In the one instance the 


1 Throughout this article, “town” or “township” can 
be substituted for the word “‘county” in regard to those 
parts of the country where the town or township is the 
main unit of local rural government, as in New Eng- 
land. 

2 In about five states, however, soil conservation acts 


authority is exercised through counties, 
and in the other through soil conserva- 
tion districts, which are autonomous 
political subdivisions specially set up 
and organized. Particular consideration 
will be given in this article to govern- 
mental structure for accomplishing these 
purposes, although the discussion will 
apply equally to the many other in- 
stances in which various overlapping 
local governmental organizations are 
used for exercising public power.® 

Soil conservation districts have been 
urged as separate units of government 
for at least two main reasons. First, it 
was felt that a special unit would be 
best calculated to achieve the applica- 
tion of land-use regulations and the 
performance of such educational, dem- 
onstrational, farm-management, finan- 
cial, and other erosion-control objectives 
as are sought by a soil conservation pro- 
gram. It was thought, secondly, that all 
land within a watershed, or some other 
large area subject to a common problem 
of wind or water erosion, should be in- 
cluded within one jurisdiction, regardless 
of existing political boundaries. These rea- 
sons in substance find their counterpart 
in the arguments commonly set forth in 
favor of any special unit of government 
—namely, that a special unit is best 
adapted to carry out a specific need, deal 
with a particular limited problem, and 
achieve results of most immediate con- 
cern to a special group whose interests 
are served thereby. 

Many political scientists and econ- 
omists working in the field of govern- 
ment, however, have expressed grave 
concern at the multiplication of political 


do not authorize use of police power as provided in the 
Standard Act. 

3 Tt should be made clear that this discussion does not 
treat the distribution of functions among state, federal 
and local governments. It deals only with what are 
understood to be “‘local’’ functions. 
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subdivisions overlying one and the same 
area. They feel that in the end more evil 
than good results from overlapping of 
local governmental units. Government 
surveys which have been made in many 
states and localities uniformly condemn 
the proliferation of local government 
units, and uniformly recommend con- 
solidation or elimination of existing 
overlapping subdivisions. The superim- 
position of an additional unit of local 
government may further confuse an 
already complicated situation in which, 
for example, a county, a drainage dis- 
trict, a road district, a soil conservation 
district, a township, and a school dis- 
trict, each with its own organization and 
public powers, already overlie the same 
territory. 

For those who like organizational sym- 
metry, overlapping and multiple juris- 
diction seems absurd on its face, and 
bound to lead to ineptness. But the 
evil is even more a pragmatic one. The 
greater the multiplication of govern- 
mental organization, the more public 
effort is dispersed and the more difficult 
it becomes to achieve coordination and 
efficiency of effort. Unnecessary duplica- 
tion of jobs and equipment, with cor- 
responding waste of public money, is 
inevitable. It becomes immensely diffi- 
cult to get an understandable composite 
picture of government in the locality, 
and virtually impossible to make a 
balanced apportionment of public effort 
or an overall budgeting of public rev- 
enues. Citizen interest, which is every- 
where deemed a vital factor in good 
government, is weakened and confused 
as a consequence of the unrelated di- 
versity of public administration upon 
which it is expected to keep watch. 

The trend of current thinking in 
political science and of progressive effort 
in governmental reorganization is def- 
initely toward the integration of admin- 


istration, whether on the local, state, or 
federal level. Effective government, 
which gives to the citizen the maximum 
of return for a given amount of effort and 
expenditure, is thought to be fully pos- 
sible only where administrative authority 
is integrated, the lines of administrative 
responsibility clearly outlined and logi- 
cally interrelated, governmental opera- 
tions well coordinated, and functions so 
consolidated as to attract able personnel. 
On the local level, the multiplicity of 
political subdivisions in the same area 
not only prevents this, but makes impos- 
sible an even more fundamental essential 
of effective government—namely, the 
unification of “legislative” authority. 
Successful integration of administration 
is to be expected only where legislative 
authority has been unified. 


The Legislative Unit 


In any government, some final au- 
thority must perform the legislative 
function: that of weighing and balancing 
the claims of all particular interests, of 
judging their respective merits, of re- 
conciling their conflicting demands for 
public support, and, finally, of appor- 
tioning the public effort to be devoted 
to each. Since, as a corollary to overlap- 
ping of political subdivisions, there is no 
one body on the local level that is al- 
lowed to exercise this overall synthesiz- 
ing function for local affairs, it is under- 
taken by the state legislature in so far 
as it is undertaken at all. Thus the state 
legislature, in addition to legislating for 
the interests of the state as a whole, by 
necessity often assumes a large share also 
of legislative responsibility more prop- 
erly belonging to the various localities. 
(This is illustrated by the officious and 
meticulous detail of the manifold stat- 
utes‘ that govern local matters.) The 
lack of unified legislative responsibility 
on the local level is one of the reasons 
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for the present disrepute into which local 
government has fallen. Thus, those who 
insist on the further fragmenting and 
overlapping of local powers merely dilute 
further the prerequisite of local self- 
government—the unification of all strict- 
ly local legislative authority on the local 
level just as all state legislative authority 
is unified in the state legislature. 

At this point it would be well to 
emphasize and reclarify the distinction 
between legislative functions on the one 
hand and administrative functions on 
the other. The function of deciding 
policies, of weighing and balancing 
various claims, of adopting regulations, 
and of apportioning the public effort, 
including the raising and allocating of 
funds, in light of the totality of public 
needs, is legislative in nature. The func- 
tion of giving technical advice and of 
actually applying and enforcing the 
legislative policies that have been 


adopted is administrative. In the case 


of soil conservation districts, for ex- 
ample, a specialized apparatus for soil 
conservation, equipped with whatever 
advisory, planning, technical, and other 
administrative machinery is requisite 
for proper implementation of soil con- 
servation policies and objectives, would, 
of course, have a place even where 
legislative authority for land-use-control 
measures was consolidated. But spe- 
cialized machinery of this sort, exhibit- 
ing the diversity necessary for achieving 
desired land-control policies, does not 
necessarily require diversified legislative 
organization—any more than, in zoning 
for example, advisory planning com- 
missions and boards of adjustment 
necessitate a special legislative zoning 
body. The only requirement would be 
that the organization and operation of 
this machinery be integrated with other 
local administration. 

Moreover, the assistance now given 


to local units—for example, by the 
Federal Government—in the form of 
guidance for the promotion of soil con- 
servation objectives, is also an adminis- 
trative and service function. This type 
of administrative service or supervision 
may well be channelized through special- 
ized local machinery of an administra- 
tive character. Over a period of years, 
there should be little basis to believe, 
however, that this function cannot be 
rendered as well through the medium of 
counties, or within their territorial lim- 
its, as through new districts established 
on a watershed basis. Federal assistance 
and advisory services are primarily 
directed toward: (a) performance of 
preventive operations on eroding lands; 
and (b) the encouragement of land-use 
regulations. In regard to the former, the 
task is one of working out agreements 
that relate to individual operations; and 
in this respect, no particular advantage 
should accrue by passing over county 
lines. As to the latter, the problem is 
whether land-use regulations that are 
sound, reasonable, and effective can be 
better attained through special districts 
than through existing counties. Within 
the scope of this problem, in the long 
run, lies much of the economic wisdom 
of special units of government. 


Illustration from Soil Con- 
servation Districts 


Soil conservation is as much a govern- 
mental and economic problem as it is 
the physical one of holding the soil. As 
such it involves various social and politi- 
cal relationships, individual time pref- 
erences, and the mechanism to obtain 
results. Individual and social costs, 
ability to forego present incomes for 
future benefits, and the means of secur- 
ing effective regulations are the broad 
determining factors. These influence to a 
high degree the attainment of the ulti- 
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mate objective of soil conservation, the 
holding and preservation of the soil. 
In reaching this objective, however, the 
soil conservation problem is primarily, 
in actual practice, one of erosion control 
on individual farms or tracts of land. 
Whether a district were organized on a 
county or watershed basis should not, 
therefore, materially affect either the 
cost, content, or effect of an erosion- 
control program, or the ability of local 
people to pursue erosion-control activi- 
ties. Nor should the willingness of 
Congress to grant financial aids for this 
purpose change because of the type of 
local government involved. 

In the last analysis, regulations arise 
from man-to-man relationships. It is 
doubtful that these would function bet- 
ter across county lines than within them. 
The community of interests within coun- 
ties may be as significant as or even more 
so than natural physical boundaries in 
securing effective control and guidance 
in land-use practices. Newcomer soil con- 
servation districts, for example, may well 
suffer odium by imposing regulations on 
private individuals residing under several 
units of county government, and thus do 
little in the long run in setting up regula- 
tions. In the end, only experience can 
furnish a conclusive answer, but from the 
standpoint of political and economic the- 
ory, one can question the advisability of 
always establishing districts in terms of 
physiographic areas without regard to es- 
tablished political units. Obviously, the 
unit should be large enough to provide 
for economic operation and the free play 
of effective government, but not so large 
as to weaken the institutional cohesive- 
ness and sense of neighborliness neces- 
sary for genuine democratic processes. 

In all states except New York, Kan- 
sas, and Wisconsin the laws permit soil 
conservation districts to be established 
on a large territorial basis without re- 


gard to county lines, but in these three 
states the organization .is limited to 
county boundaries. Nevertheless, of all 
districts organized to date, over 24 com- 
prise in fact only one county or parts of a 
county; and of the total, over %4 are 
coterminous with counties. Even though 
emphasis has been on making districts 
cover entire watersheds, actually this 
has not occurred. Of the districts com- 
prising one county or less, some may of 
course be confined to minor watersheds, 
but virtually none covers whole water- 
sheds or entire common erosion prob- 
lem areas. Since, as mentioned, erosion 
control is primarily the task of holding 
the soil on particular operating units,' 
there is no reason to believe that the 
size of the government unit through 
which this is done is a determining fac- 
tor, or that the smaller conservation 
districts will be less successful than the 
large. 


The County as the Unit in 
Coordination 


Counties now constitute the jurisdic- 
tion in which other public programs be- 
sides rural zoning typically operate on 
the local level: for example, public land 
management and local forestry in a 
number of places, the AAA and FSA 
committees, agricultural extension work, 
the current “State and Local Planning” 
program of the Department of, Agricul- 
ture, wind-blow control boards, and 
others. Through centralizing police 
power control (as well as other local land 
policies and programs) in the county, 
those engaged in carrying out these 
activities should be better able to 
achieve coordination of effort, and thus 
make the variegated programs fit into a 


more effective whole in the interests of 


4This finds an extreme illustration in Nebraska 
where soil conservation districts are organized on a 
purely farm-unit basis. 
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the common goal of general land-use 
adjustment and conservation. Where 
tracts of land or even areas are control- 
led by several agencies of local govern- 
ment and several agencies are carrying 
on parallel activities, coordination and 
integration of effort are especially im- 
portant, not the less so because difficult. 
This problem is often complicated by the 
presence of federal and state lands and 
their administrative and development 
policies. 

Formation of programs to bring about 
better land-use practices usually needs 
to be preceded by planning, or the de- 
termination and coordination of objec- 
tives by a group that is representative of 
the interests involved, including what is 
known as the “public interest.” This 
involves consideration of various insti- 
tutional factors, the costs and location of 
schools,. roads, and other government 
factors, the effects of shifts in land use 
and similar items, not only separately 
but as they are interrelated. If several 
bodies, as, for instance, agricultural 
program committees, county planning 
boards, zoning committees, forest com- 
mittees, land-management agencies, 
school boards, road supervisors, and soil 
conservation boards, are active in a 
particular area, a way should be found 
to harmonize their several interests. 
Otherwise, they are likely to go off at 
cross purposes, and collectively fall 
short of their potentialities. At the pres- 
ent time, in most counties there is no 
responsible local authority to act for all 
phases of land planning work. Although 
the current local planning program 
sponsored by the Department of Agri- 
culture will undoubtedly promote a more 
mutual understanding among these var- 
ious agencies and bodies, there is a need 
for more responsible and unified county 
government. 

As the soil conservation districts are 


units of government, endowed with con- 
siderable power, some who are eager to 
attain integration and consolidation of 
land-use planning have speculated on the 
expedient of employing them for zoning 
purposes. When one speaks of zoning, 
his thought centers on zones or “dis- 
tricts,” with uniform regulations within 
each, but with regulations varying from 
one to the other. One does not think of 
regulations by individual operating 
tracts. To the extent that serious ero- 
sion, uncontrollable through feasible 
rectifications in tillage practices, occurs 
rather widely throughout an area, land- 
retirement regulations of a zoning-like 
nature can be adopted under the Stand- 
ard Soil Conservation District Act. Gen- 
erally speaking, however, the provisions 
of this act, upon which state legislation 
has been modeled, do not contemplate 
zoning as that term is commonly under- 
stood. Soil conservation district laws 
comprehend particular individual prac- 
tices closely bearing on soil erosion, 
whereas, on the other hand, zoning laws 
essentially contemplate the regulation of 
land occupancy, or of broad types of land 
utilization by districts. The center of 
interest about zoning to date has been 
the prevention of excessive governmental 
costs through settlement restriction. Soil 
conservation districts cannot control land 
occupancy except in an indirect fashion 
through forcing the cessation of agricul- 
ture in extreme cases. 

Of course, technically nothing pre- 
vents soil conservation districts from 
being given zoning powers through hav- 
ing their present scope of action broad- 
ened by statutory amendment. However, 
the considerations given elsewhere mili- 
tate against this solution. To do so, 
moreover, would seem to be inconsistent 
with the reasons advanced in justifica- 
tion of these districts. If they have been 
organized because erosion control has 
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special requirements necessitating spe- 
cial organization, by a parity of reason- 
ing their orientation and machinery are 
so specialized as to preclude their fitness 
for other types of regulation or endeavor. 
Even more in point, unless counties and 
the rest of the local units are to be 
abolished, unification of authority on the 
soil conservation district level would 
still leave undiminished the broader evil 
of overlapping political subdivisions. 
Integration on this level, finally, would 
assume that the community of interests 
clustering around counties might better 
be served through some other unit. The 
transfer of local legislative functions to 
some other unit than the county would 
at bottom involve a shift in the local 
center of political gravity; and it is thus 
quite questionable whether it is worth 
while to solve the issue of integration in 
that way. 

These considerations lead to the 
thought that there are advantages in 
vesting soil conservation control and 
all other local police powers in the 
county. Doubts have arisen as to the 
capacity of many counties to exercise 
public powers competently; and a sup- 
posed lack of county competence would, 
of course, impede or block the accepta- 
bility of the proposal here made. But 
except where administrative incapacity 
and shortcomings are attributable to 
inadequate financial resources, it is 
hardly arguable that counties are any 
less suited to the administration of local 
programs than are other local agencies. 
In comparable situations, the history of 
school, road, drainage, and other special 
districts is quite as replete with examples 
of faulty administration as are counties, 
if not more so. A large share of such 
shortcomings may be traceable to the 
fragmentation of local functions into 
numerous overlapping jurisdictions, apt- 
ly illustrating the truth of the old adage, 


“United we stand, divided we fall.” Nor 
does size of area necessarily mark the 
difference between good and bad ad- 
ministration, as is amply demonstrated 
by the fate befalling numerous state 
laws under central state-wide adminis- 
tration. Where shortcomings are caused 
by insufficient revenue, the solution may 
be in a system of grants-in-aid along with 
other corrective measures; but financial 
assistance would be at least as necessary 
to special units as to counties, and likely 
more so. There is certainly no reason to 
suppose that reasonable financial assist- 
ance is best rendered through the me- 
dium of a splintered pattern of overlap- 
ping local governments. 

It is not denied that, particularly in 
the case of the “weaker” counties, much 
else in the way of governmental reor- 
ganization may also be called for—ter- 
ritorial regrouping, realignment of struc- 
ture, and functional rearrangement of a 
character not treated here. This circum- 
stance, however, does not diminish the 
pertinence of proposing that the job of 
reorganization be started as far as land- 
use control functions are concerned. 
Undoubtedly, because of changing offi- 
cials and varying interests, particularly 
in the “weaker” counties, the job of 
maintaining a continuing interest in con- 
trol measures is difficult. 

Among its other benefits, the present 
proposal might be a step toward a more 
general reorganization of local functions 
that would make going concerns of 
ailing counties. This is not an easy task; 
but if rural local government is to be 
preserved and consistently developed as 
a responsive organ of democracy, local 
functions must not be continually sub- 
jected to an enervating dispersion. Every 
time a new special unit is created to serve 
some particular purpose, another com- 
munity of interest has the force of its 
public attention diverted from the main 
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task of assuring responsible and re- 
sponsive operation of local self-govern- 
ment in general. Present and anticipated 
evils can best be corrected, not by cir- 
cumvention, but by dealing squarely 
with them. 


Analysis of a Proposed 
Coordinating Statute 


A rough statutory draft, which it is 
believed illustrates how zoning and soil- 
erosion-control powers could be con- 
solidated® in county or township units of 
government, is here presented for con- 
sideration. This draft goes farther than 
soil-erosion control as typified in the 
normal conservation district laws, and 
rural zoning in the Great Lake States as 
typified in their rural zoning enabling 
acts. It seeks to consolidate police 
powers necessary for the various types 
of local rural land-use regulation now 
having currency. Thus there is provision 
for suburban-type zoning and for strip 
zoning along the highways, as well as 
provision for the termination of non- 
conforming uses, in addition to rural 
zoning proper. Furthermore, provision 
is made for the requirements of flood 
control. 

This draft incorporates only the sub- 
stantive aspects of a complete legislative 


5 Possible legal problems that might be involved in 
consolidating rural land-use regulatory powers in a 
single statute have not been dealt with here. It seems 
offhand that the only constitutional question peculiar 
to the present proposal would be that of the unity of 
subject matter—in states whose constitutions require 
that no act of the legislature may relate to more than 
one subject. This question has been considered; and it 
seems clear that the present proposal does not in any 
way conflict with a constitutional requirement of this 
sort. 

The constitutions require only that there be “some 
rational unity between the matters embraced in the 
act,” congruent with its “general purpose” and the 
“problems of administration.” “Subjects” are not “ab- 
solute existences,” but are the “result of classification 
for convenience of treatment and for greater effective- 
ness in obtaining the general purpose” sought by the 
legislature. (State v. Steinwedel, 203 Ind. 457, 180 N.E. 
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bill, that is, the basic grant of power. It 
does not contain various procedural, 
administrative, and enforcement pro- 
visions. A complete draft would proba- 
bly contain the following additional 
features: (1) provisions for an advisory 
body or bodies (analogous to a “zoning 
commission’’), whose function would be 
to study the land-use requirements of the 
county and make recommendations to 
the local governing body (e.g., county 
board of supervisors) as a guide to its 
legislative deliberations; (2) provisions 
for public hearings on proposed regula- 
tions, prior to final action by the govern- 
ing body, and possibly provisions for 
referenda; (3) provision for a board of 
adjustment, a semi-judicial body having 
authority to avoid unnecessary or undue 
hardships, by making minor rectifica- 
tions in the application of the regulations 
in particular instances; (4) provisions 
for effectuation and enforcement of the 
policies adopted by the governing body. 
In addition to such items as penalties 
for violation of the regulations, court 
remedies against non-compliers, and so 
on, there may be need for a management 
organization. For example, the details 
of soil-erosion control probably require 
the attention of designated officers or 
bodies, to provide needed technical serv- 
ices, negotiate soil-conservation agree- 
865 (1932).) The requirement for singleness of subject 
is accordingly very liberally construed; and the courts 
allow the legislatures the broadest discretion in deciding 
what properly belongs in any given act. So long as the 
various parts of the act are not “designed to accomplish 
disassociated objectives of legislative effort,” and so 
long as “‘any reasonable basis” for the joinder can be 
found, the courts will not interfere. The reasons for 
prohibiting multiplicity of subject matter are simply: 
(1) to prevent the devious evils of “‘log-rolling,” (2) to 
guard against deception, and (3) to prevent discordant 
or unrelated subjects from being treated together. Such 
prohibitions are not designed to hamper the legislative 
process or to straight-jacket the exercise of alegislature’s 
best judgment as to what may desirably be considered in 
one act. The curious reader is referred to the consider- 
able list of cases compiled in Vol. 28 of the Fourth 
Decennial Digest, pp. 1006 et seq. 
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ments with farmers, administer the 
distribution of subsidies, handle and 
keep custody of terracing equipment, 
keep continuous watch over the extent 
of erosion and the progress of control 
operations, institute action against non- 
cooperators, and the like. There might 
be a close organizational tie-in here with 
the first additional provision—namely, 
an advisory board. It would probably be 
well to consider also formal statutory 
ways of coordination with the work of the 
various local committees of the federal 
agricultural programs. 


ILLUSTRATIVE Drart STATUTE 


Consolidated Police Power for Zoning, 
Soil Conservation, Flood Control, and 
Other Local Rural Land-Use 
Adjustments § 


A. Grant of Power. The governing body of 
any and every county is hereby authorized 
and empowered, within its unincorporated 

ortions, to regulate, control and restrict 
and-utilization practices and the use and oc- 
cupancy, including the conditions of use and 
occupancy, of land for trade, extraction of 
subsurface resources, industry, residence, 
recreation, agriculture, forestry, grazing, soil 
and water conservation, flood control, and 
other purposes; and the location, size, char- 
acter, and use or conditions of use, of build- 
ings and other structures. 

B. Manner of Exercising Power. In pursu- 
ance of such authorization, the county gov- 
erning body may classify the county and the 
land within it with reference to such factors 
as settlement patterns and residential re- 
quirements, flood and fire hazards, highway 
traffic, trade centers, school and road facili- 
ties, industrial and trade needs, public fi- 
nance problems, soil types and productivity, 
forests and other vegetative cover, slope and 
drainage, rapidity of water run-off, siltation 
of water courses and other bodies of water, 
cropping and tillage practices, degree of ero- 
sion threatened or existing, and such other 
factors as may have bearing on the welfare 
of the communiiy; and it may, furthermore, 


6 This is based on Section 507 of the “Draft of a 
Proposal for a Combined Planning, Piatting and Zoning 
Enabling Act,” prepared in September, 1938 by Mr. 


divide the county into districts of such num- 
ber, shape, and area as may be deemed best 
suited to carry out the purposes of this act. 
Regulations adopted by the county govern- 
ing body shall be uniform within each land 
classification or district established; but reg- 
ulations in one district, or as to one land 
classification, may differ from those in other 
districts or as to other land classifications. 
All regulations shall be made with reasonable 
consideration to, among other things, the 
character of the district or of the land classi- 
fication, and its peculiar suitability or un- 
suitability for particular uses, practices or 
occupancies. 

C. Purposes. Such regulations shall be 
made according to a plan and shall be de- 
signed, among other purposes, to secure 
safety from fire, flood, and other dangers; to 

rotect the orderly development of both ur- 
ee and non-urban areas; to procure the 
amenities of home life and the development 
of homogeneous neighborhoods; to lessen the 
hazards of traffic on the streets and roads; to 
provide adequate light, air, and access; to 
conserve property values, including the tax 
base; to secure economy in governmental ex- 
penditures; to encourage such distribution of 
population, such patterns of land use and 
development, and such methods of land utili- 
zation, as will tend to promote economical 
and adequate provision for transportation, 
roads, water supply, drainage, sanitation, 
education, recreation, highway safety, road- 
side development, and other public require- 
ments; to retard and prevent soil erosion and 
excessive water run-off; to lessen flood dam- 
ages; to diminish and avoid siltation of wa- 
tercourses, lakes, and ponds; to protect the 
fertility and productivity of the soil; to con- 
serve and develop natural resources and rec- 
reational attractions; to foster the state’s 
agricultural, forest, and other industries; and 
otherwise to promote the general welfare. 

D. Specific Types of Control. The regula- 
tions which may be adopted by the county 

overning body under this act may include, 
ut are not limited to: 

(1) Requirements as to the location, 
height, size, and use of buildings and other 
structures, the percentage of lot that may be 
occupied, and the size of yards, courts, and 
other spaces; 

(2) The establishment of setback lines for 


Wayne D. Heydecker, then Director of State Planning 
in New York. 
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buildings and structures along the streets and 
roads; 

(3) The determination of areas along wa- 
tercourses, channels, and highways, in which 
trades, industries, and buildings or other 
structures, including advertising signs or de- 
vices, may be located, and of the conditions 
under which they can be so located; 

(4) The restriction or prohibition of set- 
tlement and occupancy, and the prescribing 
of conditions governing settlement and oc- 
cupancy, within particular areas; 

(5) Designation of particular areas within 
which only specified land uses or types of 
land utilization may be conducted, and the 

rescribing of conditions under which the 
and may be utilized in designated areas; 

(6) Provisions requiring the termination 
of existing uses, practices or occupancies (i.e., 
“non-conforming uses”) which do not con- 
form with regulations adopted hereunder, 
either by specifying the period or periods in 
which such non-conforming uses shall be re- 
quired to cease, or by providing a formula 
whereby the termination ueat shall be so 
fixed as to allow for the recovery or amortiza- 
tion of the investment therein; 

(7) Provisions requiring the carrying out 
by property owners of reasonable protective 
measures, including the construction of fire 
lanes, small check dams, dikes, irrigation 
ditches, terraces, terrace outlets, and other 
engineering constructions necessary for the 
control of floods, fires, and soil erosion; 

(8) Provisions requiring observanceofspec- 
ified methods of soil and water conserva- 
tion, including contour plowing, strip crop- 
ping, seeding, planting of water-conserving 


and erosion-preventing plants, trees and 
grasses, and other conservational farm man- 
agement and tillage practices; 

(9) Provisions requiring the retirement 
from cultivation of highly erosive areas or of 
areas in which erosion cannot be adequately 
controlled if cultivation is carried on; 

(10) Provisions for such other means, 
measures, operations, and programs, as may 
assist conservation and development of for- 
ests, grasses, and other vegetative cover, and 
tend to prevent soil erosion, fire, and flood. 


Conclusion 


The process of consolidation or coor- 
dination of new purposes into established 
governmental organization takes time, 
and in this process, the old generally 
take on characteristicsof the new, and 
the new give way to the old. It may well 
be that innovations in land-use planning 
during the past 10 years could not have 
borne fruit during their early stages ex- 
cept through new social tools or devices. 
Recently, however, emphasis has been 
placed not so much on the forging of 
new instruments as on integration of 
functions and the coordination of efforts. 
At some stage in local policy formula- 
tion, it may be necessary to have several 
agencies, but there would appear to be 
advantage in seeking to unify the con- 
duct of various local functions in a single 
authority of local government. 





Regulation of Utility Servicing under the 
Holding Company Act of 1935: 


I. Achieving Servicing at Cost 
By WILLIAM F. KENNEDY* 


OXE of the problems of holding com- 
pany control of public utilities which 
the Public Utility Act of 1935 attempted 
to meet was that of utility servicing. The 
particular evils of servicing enumerated 
in the act were the excessive charges 
exacted from subsidiary companies and 
the inability of state commissions to reg- 
late allocations of charges among sub- 
sidiary companies.! The act attempted 
to eliminate these evils by giving the 
Securities and Exchange Commission 
various powers over the performance of 
service, sales, and construction contracts 
within registered holding company sys- 
tems. 

The chief requirements of the act with 
respect to mutual and subsidiary service 
companies are (1) that servicing of mem- 
ber and associate companies shall be at 
cost, (2) that such costs shall be fairly 
and equitably allocated among member 


* Statistician, Trustees of Associated Gas and Electric 
Corporation. 

The opinions expressed in this article are solely those 
of the author and are not to be taken to represent those 
of the organization with which he is presently connected 
or those of any other person or organization. The re- 
search which was the basis of this article was made pos- 
sible by the grant of a fellowship from The Brookings 
Institution, Washington, D. C. 

115 U.S.C. 79a(b)(2). Hereinafter the common prac- 
tice of referring to the sections of the act as passed 
by Congress (74th Cong., Public No. 333) will be 
adopted. On this basis the present reference is Sec. 
1(b) (2). 

2 Section 13(b), (c), and (d). Section 13 also provides 
for the regulation of servicing by registered holding 
companies, affiliates, and persons principally engaged in 
utility servicing. This article is confined to mutual and 
subsidiary service companies because they perform the 
major portion of servicing within the jurisdiction of the 
commission. In 1939, mutual and subsidiary service 
companies performed services for companies of 27 


and associate companies, and (3) that 
servicing shall be performed economi- 
cally and efficiently for the benefit of 
member and associate companies.? The 
purpose of this article is to review the 
policies adopted by the Securities and 
Exchange Commission in achieving serv- 
icing at cost. Subsequent articles will 
present the problem of allocating costs 
and the role of federal and state com- 
missions in the regulation of utility 
servicing. 


Uniform System of Accounts 


The commission has promulgated a 
rule which defines “cost” as the ex- 
penses of a service company plus reason- 
able compensation for necessary capital. 
A prerequisite to the attainment of serv- 
ice at cost under this, or any other, rule 
is the keeping of accounts in accordance 
with a uniform system.* The commission 


registered holding company systems, which included 
74.5% of the total consolidated assets of all registered 
systems; affiliates and independent persons performed 
services for companies in 8 systems, which included 
2.4% of total assets; and the companies in the 17 re- 
maining registered systems, which included 23.1% of 
total assets, either received no services or were serviced 
by holding companies free of charge. 

3“ |. . a transaction shall be deemed to be performed 
at not more than cost if the price (taking into account 
all charges) does not exceed a fair and equitable alloca- 
tion of expenses (including the price paid for goods) plus 
reasonable compensation for necessary capital procured 
through the issuance of capital stock (or similar securi- 
ties of an unincorporated company).” Rule U-13-32(a), 
General Rules and Regulations under the Public Utility 
Holding Company Act of 1935 (as amended to February 
28, 1940). 

4 Inability of state commissions to prescribe uniform 
systems of accounts was cited as one of the reasons for 
the failure of the states to attain adequate regulation 

(Footnote 4 continued on page 28) 
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adopted a Uniform System of Accounts 
for service companies on May 12, 1936.5 
Income accounts have relatively great 
importance in service company account- 
ing by reason of the nature of service 
company operations. Generally, the op- 
erations consist in furnishing advice and 
guidance in matters involving rates, 
taxes, financing, purchasing, and engi- 
neering. Provision of such services re- 
quires a staff of experts and the costs 
involved are mainly salaries. Large 
amounts of physical equipment are not 
required as in the case of operating util- 
ity companies. The equipment needed by 
a service company is generally limited to 
office furniture and related equipment.® 
A study of the annual reports of serv- 
ice companies reveals that salaries con- 
stitute by far the largest item of expense. 
Salaries are reported in account number 
210 and include the pay of all persons in 
the regular employ of the company. The 
uniform system of accounts points out 
that “the importance of ‘salaries’ as an 
element of cost requires analysis of this 
item of expense.”” Schedule 245 of the 
annual report requires a report of the 
source of compensation of all officers, 
directors, and employees receiving an- 
nual compensation of $10,000 or more. 
Schedule 246 requires a segregation of 
salary expense by departments. 
Frequently service companies hire out- 
side experts on a part-time basis to fur- 


(Footnote 4 continued from page 27) 
before the act of 1935. For example, see testimony of 
Mr. John E. Benton, 74 Cong., 1st Sess., Hearings on 
Public Utility Holding Company Act of 1935, Senate, 


- 757+ 

5 Uniform System of Accounts for Mutual Service 
Companies and Subsidiary Service Companies, Securities 
and Exchange Commission (1936). All service com- 
panies, both those approved and those the applications 
and declarations of which are pending, are now required 
to file an annual report (Form U-13-60) based on the 
uniform system of accounts. (See Holding Company 
Act Release No. 1858, Dec. 29, 1939.) 

6 The balance sheet accounts in the 1939 annual re- 
ports reveal that only three service companies report 


nish legal, engineering, tax, auditing, and 
other services. Fees paid to such experts 
are included in account numbers 213 to 
217, inclusive. The service company 
must furnish in schedule 250 of the an- 
nual report the names and addresses of 
firms and persons from whom services 
were purchased and the relationships of 
such firms and persons to the reporting 
company.® 

If the services purchased by the serv- 
ice company are negotiated for at less 
than arm’s length, the result may be 
that the costs of the service company 
include an unreasonable profit to an 
associate company or to a person or firm, 
which is escaping “free competition” 
under a friendly umbrella held by the 
lengthy arm of the service company. 

The rules of the commission provide 
that any expense of a service company 
incurred in transactions with an asso- 
ciate company shall not be included in 
determining cost to the service company, 
to the extent that the expense exceeds 
the cost to the associate company.® Any 
expense incurred in a transaction with a 
person other than an associate company, 
but not at arm’s length, shall not be in- 
cluded in cost to the service company, 
to the extent that it exceeds the expense 
at which the service company 


“might reasonably be expected to obtain 
elsewhere, or to furnish itself, comparable 
performance, goods, capital, or other items of 


investments in physical equipment other than office 
furniture. New England Power Service Co. reports 
$38,043.24 in construction equipment, $45,346.32 in 
miscellaneous storehouses, and $315,498.92 in office 
furniture equipment. United Light & Power Service Co. 
reports $49,110.93 in construction equipment and 
$195,837.74 in office furniture equipment. Equitable 
Auto Co. reports $336,118.83 in automotive equipment 
and $328.10 in office furniture equipment. 

7 Uniform System of Accounts, etc., op. Cit. P» 3 

8 The report must indicate whether the firm or person 
is an associate company, an affiliate other than an as- 
sociate company, or a non-affiliate. 

9 General Rules and Regulations, etc., op. cit., Rule 
U-13-22(c), p. 1309. 





Cw 


cone i sod 


‘= SU 


Tr Ww oC 


ACHIEVING UTILITY SERVICING AT COST 29 


expense involved (giving due regard to qual- 
ity, quantity, regularity of supply, and other 
factors entering into a edna of fair 
price) ....2 

Although investment in_ physical 
equipment is relatively unimportant in 
service companies, the income accounts 
provide for the inclusion in expenses of 
costs of repairs, maintenance, and de- 
preciation of such equipment." The 
commission has not attempted to set up 
specific rates of depreciation for various 
classes of property or to require uniform 
treatment of depreciation charges.” 

The remaining accounts provide for 
the other expenses of the service com- 
pany and include accounts for expendi- 
tures for office supplies, telephone and 
telegraph, insurance, taxes, interest, etc., 
as well as an account for “other ex- 
penses.” 


Compensation for Capital as an 
Element of Cost 


Rule U-13-32(a) declares that “reason- 
able compensation for necessary capital” 
constitutes a legitimate element of cost. 
The commission in approving service 
companies has adopted the policy that 
“necessary capital” is limited to the 
amount representing investment in as- 
sets necessary to the conduct of business 
(usually office furniture and equipment) 


10 Thid., Rule U-13-22(d). 

11 Cost of repairs and maintenance and annual pro- 
vision for depreciation of construction equipment are 
entered in appropriate subdivisions of account 227; 
annual provision for depreciation of office furniture and 
equipment is entered in a subdivision of account 222. 

12 In the only finding discussing the point the com- 
mission noted that office furniture and miscellaneous 
equipment “is being depreciated at the rate of 5% per 
annum.” (In the Matter of Amer. Gas & Elec. Serv. 
Corp., Holding Company Act Release No. 1528, May 
15, 1939, Pp. 2.) In several hearings witnesses stated that 
the company proposed to charge rates established by 
the Bureau of Internal Revenue, said to be 10% per 
year on office furniture and equipment, or rates similar 
to that. The relative insignificance of depreciation 
charges justifies the present practice of the commission. 

13 “The limitation was imposed in order to prevent 
circumvention of the cost standards by capitalizing a 


and an allowance for working capital.” 

The amount allowed for office furni- 
ture and equipment or other physical 
equipment, such as automotive equip- 
ment, is based on book value of such 
property, less depreciation. The amount 
allowed for workng capital in 20 cases 
varied from an amount equal to one 
month’s expenses to an amount equal to 
three months’ expenses of the service 
company. 

The opinions of the commission make 
it plain that outside investments will not 
generaily be considered as assets neces- 
sary to the conduct of business. 

By an amendment to its original 
declaration William A. Baehr Organiza- 
tion, Inc., agreed to dispose of certain 
outside investments. It agreed to trans- 
fer to its holding company, North Conti- 
nent Utilities Corporation, certain min- 
ing claims and 200 shares of capital stock 
of City National Bank and Trust Com- 
pany, at their book value. The holding 
company would pay book value of the 
investments by eliminating the amount 
due on open account and by paying the 
balance in cash. The service company 
proposed to reduce its capital stock from 
$100,000 to $20,000 and to credit capital 
surplus with $80,000. The latter amount 
would be used to write off “Goodwill and 
Contracts” account of $80,000." 
service company at an excessive figure and by claiming 
a return on excessive capital. Plainly, if a holding com- 
pany could obtain a return on its idle funds by trans- 
ferring them to a service company where they contribute 
nothing to the performance of services, the cost pro- 
vision of Section 13(b) would be rendered nugatory.” 
(In the Matter of Ebasco Services Inc., Holding Company 
Act Release No. 2255, Aug. 27, 1940, p. 15.) 

44 The question of the proper allowance for working 
capital was sharply raised in the Ebasco case. The 
company requested an allowance equal to 3.47 months’ 
expenses but the commission limited the allowance to 2.5 
months’ expenses based on probable experience in re- 
covering expenditures and other factors. (In the Matter 
of Ebasco Services Inc., supra n. 13-at 16.) 

16 Wm. A. Baehr Organization, Inc., File 37-37, SEC, 


First Amendment, Dec. 9, 1938, Item 12 and Exhibit 
C3. 
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Public Utilities Management Corpora- 
tion, a mutual service company, reported 
holding 1,964 shares of preferred stock 
of Birmingham Gas Company, a member 
company. The stock was acquired at a 
total cost of $45,924.75. Applicant’s 
president testified at the hearing that the 
investment would be liquidated and such 
action was made a condition of the order 
of the commission." In a letter of March 
13, 1939 the president of the company 
informed the commission that the stock 
had been sold for $76,286.86 and a divi- 
dend paid to the mutual company’s 
stockholders, the member operating 
companies.!” 

The balance sheet of Public Utility 
Engineering and Service Company was 
cleared up considerably by reducing out- 
side investments in securities, ownership 
of which was not essential for the con- 
duct of the service company’s business. 
The service company had a $250,000 in- 
vestment in stocks of Pettengill, Inc., a 
consultant in matters pertaining to 
printing and paper. These stocks were 
exchanged for a piece of property held 
by Pettengill, Inc., with a book value of 
$74,235.25 and a promissory note for 
$26,762.67. The service company showed 
a loss of $149,002.08 on its original in- 
vestment of $250,000 which was charged 
to Other Reserves and Capital Surplus. 

The holding company, Standard Gas 
and Electric Company, contributed to 
the service company the open-account 
indebtedness of that company in the 
amount of $229,665.77, which was cred- 
ited to Capital Surplus. The amount of 
the capital stock of the service company, 
all of which was held by the holding 
company, was written down $150,000, 
which amount was credited to Capital 


16 In the Matter of Pub. Util. Mgmt. Corp., Holding 
Company Act Release No. 1324, Nov. 28, 1938, p. 5. 

17 Pub, Util. Mgmt. Corp., File 37-30, SEC. 

18 Pub, Util. Eng. & Serv. Corp., File 37-32, SEC, 


Surplus. In return for these adjustments 
the holding company received the stocks 
of Little Wolf Power Company with a 
book value of $35,622.65 and a partial 
liquidating dividend of $138,164.16 in 
cash; $100,000 remained in Capital Sur- 
plus after these transactions.!* Although 
the commission reduced the outside in- 
vestments of Public Utility Engineering 
and Service Corporation, that company 
still had on its balance sheet amounts 
representing a piece of real property and 
a promissory note of a paper consi:!tant. 

The general policy of the commission 
requires the elimination of outside in- 
vestments, but the commission has made 
exceptions to this policy in several in- 
stances. 

Commonwealth & Southern Corpora- 
tion was permitted to retain a $6,000 in- 
vestment in the capital stock of Handley 
Brown Heater Company, which manu- 
factures and sells gas heater appliances 
to associate companies and others.}® 
Justifications for the exception are that 
the investment is relatively small and 
that it has paid dividends to the service 
company. These dividends directly bene- 
fit the operating companies as propor- 
tionate owners of the stock of the mutual 
service company. 

The commission made another excep- 
tion to its general policy on outside in- 
vestments in the recently decided Ebasco 
case. The service company had acquired 
from its holding company stock of Two 
Rector Street Corporation, a corporation 
owning an office building in downtown 
New York which provided space for the 
service company, the holding company, 
major system subsidiaries, and other 
tenants. The service company had as- 
sumed a lease, previously entered into 


Certificate of Notification, Oct. 17, 1939. 
19 In the Matter of Commonwealth & Southern Corp., 
Holding Company Act Release No. 1397, June 10, 1939, 


p. 2. 
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by the holding company, under which 
the service company agreed 

“to pay rent in an amount which, with rents 
received from other tenants, will give to Two 
Rector Street Corporation $260,000 a year 
in excess of operating expenses, including 
taxes, but not including interest and amorti- 
zation of mortgage principal.’’° 


Counsel for the Public Utilities Divi- 
sion contended that ownership of the 
stock and the leasing arrangement put 
the service company into the real estate 
business and that this was incompatible 
with the requirements of Section 13(b). 
The commission held that ownership of 
a building to house a service company 
did not per se contravene the provisions 
of Section 13(b) and that, on the basis of 
the facts in this case, it could not find 
that the ownership seriously impaired 
efficient and economical operation. The 
commission relied on the stipulation of 
the service company that, in the event of 
disposal or write-down of the invest- 
ment, no loss would be incurred by 
client-associate companies in the United 
States. 

The commission has ordered that the 
capitalization of service companies be 
reduced to the amounts prescribed for 
necessary assets and working capital. 
The total of these amounts in the Equit- 
able Auto Company was $200,000 but 
its capital stock consisted of 4,500 shares 
of $100 par value. The company was 
ordered to reduce its capitalization by 
securing the surrender of 2,500 shares 
from the Philadelphia Company. In 
addition to surrendering the shares with 
a value of $250,000 the parent company 
assumed an unpaid tax liability of 
$41,211.88 and relinquished any claim 
to earned surplus of $11,163.54. In re- 

20 In the Matter of Ebasco Services, Inc., supra n. 13 

12. 

wn Tn the Matter of Equitable Auto Co., Holding Com- 


pany Act Release No. 1662, Aug. 2, 1939, p. 2. For other 
reductions in capitalization, see above, pp. 29 and 30. 


turn the parent company received ac- 
counts receivable of $67,811.71 and a 
liquidating dividend of $234,563.71 in 
cash.#4 

The method of settlement illustrates 
the policy of the commission not to per- 
mit the profits earned prior to the effec- 
tive date of its jurisdiction to influence 
its determination of proper capitalization 
of a service company; nor has the com- 
mission adopted a policy that would ad- 
versely affect the financial position of 
holding companies in their service com- 
panies to the extent that such financial 
position was based on profits earned 
prior to the effective date of jurisdiction 
of the commission. The cash considera- 
tion paid for the 4,500 shares owned by 
the Philadelphia Company was only 
$165,000, the remaining $285,000 repre- 
senting stock dividends paid out of 
earned surplus of the service company.” 
Nevertheless, the parent company re- 
ceived in cash and accounts receivable 
the full value of the 2,500 shares which 
it surrendered. 

Although the commission recognizes 
the importance of limiting the amount 
of capital, it apparently permitted Bar- 
ber, Wilson, Olson—Trustees of an in- 
surance fund in The Middle West 
Corporation System to determine the 
amount of capital which they believed 
necessary for the conduct of their busi- 
ness. The opinion of the commission in 
approving the operations of the trustees 
under Section 13 does not specify the 
amount of necessary capital or reason- 
able compensation. After the order of 
approval the trustees informed the com- 
mission by letter that it had set aside 
$450,000 as underwriting capital and in- 
tended to collect 6% upon it.” 


2 Equitable Auto Co., File 37-34, SEC, Original 
Declaration, May 14, 1938, Item 10(d). 

% Barber, Wilson, Olson—Trustees, File 49-7, SEC, 
letter of Oct. 4, 1937. 
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The letter explained that the amount 
represented ‘“‘profits realized by the 
Trust Fund prior to May 1, 1936,” and, 
as such, was payable to the holding 
company. The wisdom of the commis- 
sion’s assent to a change in operations 
which result in the flow of $27,000 to the 
holding company without requiring a 
hearing for the presentation of proof of 
the equity of the arrangement is open to 
serious question from the standpoint of 
service at cost. The basis of determining 
the amount of capital suggested in the 
letter is certainly not equitable, for if 
profits prior to 1936 were twice what 
they actually were, the operating com- 
panies would be asked to pay a future 
return on that amount instead of 
$450,000. Granting that the policy of the 
commission has been that such profits 
are payable to the holding company, one 
cannot conclude that the full amount of 
the profits must be regarded as necessary 
capital of the service company upon 
which the service company shall pay a 
6% return per annum. 

The other component of compensation 
for capital is the rate of return which 
will yield a “reasonable compensation.” 
A study of the 1939 annual reports of 26 
approved service companies reveals that 
14 pay no return on capital. Of the 12 
companies that pay a return on capital, 
6 pay on the basis of capital stock and 
6 pay on the basis of notes or open ac- 
count indebtedness. Four companies pay 
6% and 2 pay 5% on capital stock. Pay- 
ments on notes and open accounts range 


from 4% to 6%. 


In only two cases has the commission 


% In the Matter of Ebasco Services, Inc., supra n. 13 
at 16. The doctrine was quoted from Bluefield Water 
Works & Imp. Co. v. Pub. Serv. Com. of W. Va., 262 
U. S. 679, 692 (1923). 

25 In the Matter of Ebasco Services, Inc., supra n. 13 at 
16-7. The 4% rate was applied only to the United States 
Division; the International Division was allowed a 
6% return. (Ibid., p. 23.) 

% The commission cited the following facts as in- 


questioned the propriety of payments at 
the rates proposed by the service com- 
pany. In the Ebasco case the commission 
ordered that the rate of return be re- 
duced from 6% to 4% on the following 
grounds. (1) The rate of return should 
vary with the degree of risk. The risk 
was held to be small because the service 
company had suffered no losses on ac- 
counts receivable in recent years and had 
not even found it necessary to set up a 
reserve. (2) The commission referred to 
the doctrine of a rate of return compa- 
rable to that earned by similar companies 
under similar circumstances.™% (3) The 
opinion pointed out that service charges 
are treated as operating expenses by the 
operating companies and thus are de- 
ducted from income before the amount 
available for interest payments is com- 
puted. Nevertheless, the 6% return on 
capital of Ebasco exceeded the rates of 
2 5/8% and 3%% paid by operating 
companies on recent borrowings.” 

The Equitable Auto Company pro- 
posed to include a 6% return on capital 
in its charges to associate companies. 
The commission did not withhold ap- 
proval of the service company on this 
account but specifically reserved juris- 
diction to reopen the case and require 
additional evidence on the point. The 
reasonableness of the rate of return was 
questioned because little risk was in- 
volved.” 

Elements of Expense 


Cost, as defined by the rule of the 
commission, includes not only compen- 
sation for capital but also the expenses 
of the service company. 

In connection with the discussion of 


dicative of the small amount of risk involved: the ex- 
penses of the service company were in effect guaranteed 
by its customer associate companies; both customer 
companies and the service company were controlled by 
the Philadelphia Co.; and ample provision was made for 
depreciation and insurance in the charges of the service 
company. (In the Matter of Equitable Auto Co., Holding 
Company Act Release No. 1662, Aug. 2, 1939, P. 5.) 
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the Uniform System of Accounts, it was 
pointed out that the commission adopted 
rules requiring that services purchased 
by a service company from an associate 
company shall be at a price that does not 
exceed cost to the associate company, 
and that services purchased from a per- 
son, other than an associate company, 
but not at arm’s length, shall be at a 
price that does not exceed that at which 
the service company might obtain com- 
parable service elsewhere or might fur- 
nish itself.27 The commission has fur- 
thered regulation of these transactions 
in considering applications of service 
companies for approval. 

Approval of the Northeastern Water 
& Electric Service Corporation was 
given subject to the condition that the 
service company in the future would not 
use the services of any of the ‘‘61 Broad- 
way Companies,” a term used to de- 
scribe the numerous servicing agencies 
in the system of the Associated Gas and 
Electric Company, the parent of the 
Northeastern holding company.?§ 

In the case of Engineers Public Service 
Company, Inc., evidences were found of 
a close relationship between the service 
company and Stone & Webster, Inc. The 
service company purchased services from 
Stone & Webster companies, which in 
view of the existing relationship were 
held to be transactions probably not at 
arm’s length. The commission found that 
a prima facie showing had been made 
that services would not be furnished in 
excess of cost as defined in Rule U-13-32. 
As a condition of approval the applicant 
was required to file a supplemental re- 

27 See above pp. 28 and 29. 

28 Im the Matter of Northeastern Water & Elec. Sero. 
Corp., Holding Company Act Release No. 1401, Jan. 
II, 1939, pp. 5-6; Holding Company Act Release No. 
1422, Jan. 27, 1939. The company was permitted to pay 
insurance premiums to Employees’ Welfare Assn., Inc., 
which was subsequently declared to be a subsidiary of 
the Associated System. 


29 In the Matter of Eng. Pub. Serv. Co., Inc., Holding 
Company Act Release No. 1399, Jan. 11, 1939, PP- 4-5. 


port each year listing the services, and 
the cost thereof, received in the pre- 
ceding year from the Stone & Webster 
companies.”® 

Service companies frequently rent 
office space from an associate company. 
The commission raised the point that 
under Rule U-13-32(c) rentals should 
represent the cost of the office space to 
the associate company. The commission 
has been unable to find an acceptable 
formula for computing cost of space to 
the associate company. In the Equitable 
Auto Company opinion, the commission 
specifically reserved jurisdiction to con- 
sider this problem at a later time.*° 

The Electric Advisers, Inc. and Gas 
Advisers, Inc. rented space from sub- 
sidiaries of the Cities Service Company. 
The commission stated that a question 
might be raised as to whether the trans- 
actions were at arm’s length but in view 
of the temporary nature of the order it 
was not deemed sufficient reason for 
withholding approval. 

The commission has not devoted much 
attention to the other items of expense 
of service companies. Amounts paid for 
office rentals have been scrutinized in 
some cases. The Commonwealth & 
Southern Corporation paid an annual 
rental of $135,000 for 25,878 square feet 
of office space in New York under a lease 
with The Chase National Bank of New 
York, dated June 20, 1928. The expira- 
tion date was April 30, 1939.2 In the 
first amendment to the declaration the 
service company reported that a new 
lease had been negotiated for about 
22,750 square feet of office space in the 


30 In the Matter of Equitable Auto Co., supra n. 26 at 5. 

31 The relationships of the service companies with the 
holding company had not been definitely established at 
that time. In the matter of Electric Advisers, Inc., Hold- 
ing Company Act Release No. 1395, Jan. 10, 1939, P- 33 
In the Matter of Gas Advisers, Inc., Holding Company 
Act Release No. 1396, Jan. 10, 1939, p. 2. 

2 Commonwealth & Southern Corp., File 37-27, SEC, 
Original Declaration, Item 14, April 27, 1938. 
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same location for an annual rental of 
$70,000. The contract was dated as of 
May 1, 1938.* 

The policy of the commission thus far 
has been not to interfere with the items 
of expenses incurred, or proposed to be 
incurred, by service companies. This pol- 
icy has given management a large degree 
of freedom. In two important instances, 
however, this freedom was circumscribed. 

Before receiving commission approval, 
the Equitable Auto Company held title 
to 681 vehicles which it rented to asso- 
ciate companies in Pennsylvania. The 
commission required the company to 
limit the scope of its operations by selling 
to each associate company all vehicles 
used exclusively by a single company and 
to rent only those vehicles used by more 
than one company. This meant curtail- 
ment of scope of operations inasmuch as 
the company disposed of 521 of its ve- 
hicles to associate companies, although 
the service company continued to per- 
form functions relating to these vehicles, 
such as supervision of utilization of 
vehicles.*4 

In most instances the commission has 
not up to this time required service com- 
panies to make substantial reductions in 

33 [bid. First Amendment, Item 14, July 23, 1938. The 
record does not disclose whether the reduction was de- 
manded by the commission or whether it was made 
voluntarily. The fact that the reduction was made by an 
amendment to the original declaration appears to indi- 
cate that the staff of the commission objected to the 
original lease. Reductions were also made in the total 
rentals to be paid to the Alabama Power Co. and the 
Consumers Power Co., which were associate companies. 
See also the discussion of the leasing arrangement in the 
Ebasco case, supra pp. 30 and 31. 

4 In the Matter of Equitable Auto Co., supra n. 26 at 3. 

% Total expenses for 12 months ending March 31, 
1938 were $1,309,068.48 (File 37-32, SEC, Application 
of May 4, 1938, Exhibit C-2). Expenses for the year 
1939 were estimated at $921,475.00 (Docket No. 37-32, 
SEC, Exhibit No. 5, Jan. 27, 1939). 

% Annual salaries of officers and employees, as of 
May 1, 1938, were $1,043,758.00, and as of February 1, 
1939 were $715,676.76. (Second Supplemental Applica- 


tion, SEC, March 31, 1939, Item 3.) If the reduction 
were to have a net effect upon system companies, it 


total annual expenses but the Public 
Utility Engineering and Service Cor- 
poration agreed to make a large reduc- 
tion. The major part of this reduction 
is attributable to savings in total pay- 
ments for salaries.* 


Mutual versus Subsidiary 
Service Companies 


Under the Act of 1935 the commission 
has the power to require both mutual 
and subsidiary service companies to per- 
form utility servicing at cost. That the 
two types of companies have to meet 
this fundamental condition removes 
much of the basis for the argument that 
the mutual company represents the most 
desirable organization for the perform- 
ance of servicing in the public interest. 
However, the commission is given 
greater authority over the organization 
and operations of mutual service com- 
panies by the provisions of Section 13(d) 
than it is given over subsidiary com- 
panies by the provisions of Section 
13(b).3” 

Although the commission was con- 
fronted with differences between the pro- 
visions affecting mutual and subsidiary 
companies, it adopted the policy of ac- 
cording similar treatment as far as pos- 
was necessary to prevent the mere transfer of employees 
from the service company to other system companies. 
The reduction of $330,000 was practically a net reduc- 
tion for the system. Some of the released personnel were 
transferred to operating companies, but those perma- 
nently assigned to operating companies represented only 
$57,360 of the salary expense, and those temporarily so 
assigned represented only $28,680 of the salary expense. 

37 The more stringent provisions respecting mutual 
companies originated in a difference between the com- 
mittees of the Senate and the House regarding the type 
of legislation which should be recommended for adop- 
tion. The Senate Committee clung closely to the draft 
submitted on behalf of the National Power Policy Com- 
mittee and made provision for mutual companies only, 
but the House Committee amended the bill to permit 
subsidiary companies. The compromise formulated by 
the conferees permitted the use of subsidiary companies 
and also condensed most of the stringent regulations of 
the Senate bill applicable to mutual service companies 
into Section 13(d). 
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sible to the two types of service com- 
panies.*® With this general policy as a 
guide, the commission has succeeded, 
during the course of its regulation of 
utility servicing, in applying most of the 
more rigid features of regulation pro- 
vided in Section 13(d) to subsidiary 
companies, as well as to mutual com- 
panies. 

Both the subsidiary and mutual types 
of service company are required to per- 
form servicing at cost, but Section 13(d) 
contains an additional requirement ap- 
plicable to mutual companies that “‘cost” 
represent ‘‘a reasonable saving to mem- 
ber companies over the cost to such com- 
panies of comparable contracts per- 
formed by independent persons.” The 
standard, “reasonable saving,” was ap- 
plied to subsidiary companies when the 
commission held the requirement that 
subsidiary companies operate “‘economi- 
cally and efficiently for the benefit of 
such associate companies’ necessitated 
“reasonable assurance that services will 
be performed at a reasonable saving to 
the associate companies over the cost to 
such companies of comparable services 
performed by themselves or by inde- 
pendent persons.’’? 

Section 13(d) empowers the commis- 
sion to prescribe terms and conditions 
regarding the manner in which applica- 
tions may be made for approval and the 
granting and continuing of approval of 
mutual companies. The commission 
adopted Rule U-13-22 which required 


38 “|. . the Commission has not indicated any pref- 
erence for either the mutual or subsidiary type of 
service company, but on the contrary has attempted to 
give equal treatment to both types, and, as far as pos- 
sible, to apply identical standards in passing on the 
organization and operations of each type of service 
company.” Letter of March 8, 1939, from George Otis 
Spencer, Assistant Director, Securities and Exchange 
Commission, to Calmer Browy, Director, Public Service 
Commission of Wisconsin. (Files of Public Service 
Commission of Wisconsin.) 

39 In the Matter of the United Light & Power Eng. & 


mutual companies to file application for 
approval on Form U-13-1. The same rule 
specifies that a finding that a subsidiary 
company meets the requirements of Sec- 
tion 13(b) will be made only pursuant to 
a declaration filed on Form U-13-1. In 
effect, subsidiary companies are required 
to go through steps identical with those 
provided for mutual companies, al- 
though Section 13(b) does not contain a 
specific requirement relative to approval 
of subsidiary companies. 

Section 13(d) directs the commission 
to revoke, suspend, or modify the ap- 
proval given any mutual service com- 
pany, after notice and opportunity for 
hearing, if it finds that the company has 
persistently violated any provision of 
Section 13 or any rule, regulation, or 
order thereunder. Part (e) of Rule 
U-13-22 incorporates this direction into 
the rules and, in addition, prescribes the 
conditions for continuance of the ap- 
proval of a service company by the com- 
mission.“ Part (e) of the rule is appli- 
cable to both mutual and subsidiary 
companies. 

The only application of this rule in- 
volved a subsidiary company. The com- 
mission found that the conditions which 
led to the making of the original order 
had changed and that the organization 
and conduct of business by the sub- 
sidiary service company no longer met 
“the requirements of Section 13(b) of 
the Act;...”4 


Construction Co., Holding Company Act Release No. 
1254, Sept. 29, 1938, p. 4. This and subsequent orders 
give evidence of a stiffening of the requirements for 
service companies. The orders followed the decision of 
the U. S. Supreme Court upholding the constitutionality 
of the registration provisions of the Holding Company 
Act in Elec. Bond & Share Co. v. SEC, 303 U. S. 419 
(1938). 

40 Section 13(d) empowers the commission to pre- 
scribe the terms and conditions for continuance of ap- 
proval of mutual companies. 

41 In the Matter of Midland Subsidiary Corp., Holding 
Company Act Release No. 1998, April 1, 1940. 
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Section 13(d) authorizes the commis- 
sion, upon its own motion or at the re- 
quest of a member company or a state 
commission (1) to require a reallocation 
or reapportionment of costs among 
member companies if it finds the existing 
allocation inequitable, and (2) to require 
the elimination of a service or services to 
a member company which does not bear 
its fair proportion of costs or which, by 
reason of its size or other circumstances, 
does not require such service or services. 
The power of the commission to require 
reallocation of costs of mutual companies 
was extended to subsidiary companies by 
means of a condition inserted in the 
orders approving both subsidiary and 
mutual companies.” 

The power to determine the necessity 
of services and the equitableness of the 
allocation of charges for such services 
upon the request of a state commission 
was applied in only one case, and that 
case involved a subsidiary company.* 
The Securities and Exchange Commis- 
sion received a request from the Public 
Service Commission of Vermont to in- 
vestigate the contracts in force between 
(1) New England Power Service Com- 
pany and Bellows Falls Hydro-Electric 
Corporation and between (2) New Eng- 
land Power Service Company and Green 
Mountain Power Corporation “in order 
to determine the necessity of the services 
and the equitableness of the allocation 
of charges for such services.”44 The lan- 
guage of the request is based on Section 


“ The orders of the commission were so conditioned 
after the decision of the U. S. Supreme Court in the 
Electric Bond and Share case. (See n. 39 supra.) The 
condition was first inserted in the order, In the Matter 
of the United Light & Power Eng. & Construction Co., 
supra n. 39 at 6. The condition in this order is typical of 
those in all subsequent orders and follows: “If the ap- 
plication of Declarants’ cost-allocation method does not 
result in a fair and equitable allocation of its costs among 
the associate serviced companies the Commission will 
require, after notice and opportunity for hearing, pro- 
spective adjustments, and, to the extent that it appears 


13(d), which, strictly speaking, applies 
to mutual service companies. Neverthe- 
less, the Securities and Exchange Com- 
mission ordered a public hearing to in- 
vestigate the matters requested by the 
Vermont commission, although the serv- 
ice company is of the subsidiary type. 
The commission has not as yet issued an 
order in this matter. 

The extension by the commission of 
each of the powers granted by Section 
13(d) over mutual service companies to 
subsidiary companies cannot be regarded 
as unauthorized. The commission has 
ample authority to make such specific 
requirements for subsidiary companies 
under the broad terms of Section 13(b) 
which provides, in part, that subsidiary 
companies shall not service associate 
companies 
“except in accordance with such terms and 
conditions and subject to such limitations 
and prohibitions as the Commission by rules 
and regulations or order shall prescribe as 
necessary or appropriate in the public in- 
terest or for the protection of investors or 
consumers.... 


The commission has permitted service 
companies freedom to apply for approval 
either as subsidiary or mutual com- 
panies. The commission has even per- 
mitted applicants to change from mutual 
to subsidiary companies in the course of 
obtaining commission approval.” The 
only case in which the commission might 
have had a predilection for one type was 
that of the Commonwealth & Southern 


feasible and equitable, retroactive adjustments of such 
cost allocations.” 

43 In the Matter of N. Eng. Power Assn., et al., Holding 
Company Act Release No. 2219, Aug. 7, 1940. 

4 Thid., p. 1. 

45 The following companies applied for approval as 
mutual companies but were permitted to adopt the 
subsidiary form later: Corporation Services, Inc., Hold- 
ing Company Act Release No. 320, Aug. 4, 1936; Mid- 
land Stock Transfer Co., Holding Company Act Release 
No. 315, Aug. 3, 1936; Pub. Util. Eng. & Serv. Corp., 
Holding Company Act Release No. 1561, June 1, 1939. 
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Corporation. This service company, 
which had received much publicity by 
reason of its operation as a mutual com- 
pany, originally applied for approval as 
a subsidiary company.“ Three months 
later the company filed an amendment 
seeking approval as a mutual service 
company.*” Nothing in the record indi- 
cates whether the commission requested 
the change or whether the change was 
entirely voluntary. 

The commission has followed the gen- 
eral policy of requiring both mutual and 
subsidiary types to meet the same stand- 
ards and of permitting companies to 
apply as either mutual or subsidiary 
companies. An alternative policy im- 
posing less rigid requirements upon the 
subsidiary type of company might have 
been adopted. If this were accompanied 
by a policy permitting freedom to apply 
as either a mutual or subsidiary com- 
pany, the companies would have tended 
to apply as subsidiaries, thus rendering 
nugatory the more rigid regulation pro- 
vided for mutual companies. To avoid 
this result, the commission would have 
had to abandon its policy of permitting 
freedom of application and assume the 
difficult task of setting up criteria for de- 
termining which companies might be 
permitted to apply as subsidiaries and 
which would be required to apply as 
mutual companies. 

The policy adopted by the commission 
may be justified on the ground that 
sufficient difference does not exist be- 
tween a mutual and a subsidiary com- 
pany under the act to justify permitting 
one to meet less rigid requirements than 
the other. If both are required to meet 
the same standards, freedom to adopt 
one form or the other cannot lead to an 
escape from regulation, but on the other 
hand may offer some advantages. 


% Declaration of Commonwealth & Southern Ces 
File 37-27, SEC, April 27, 1938. 


Numerous conditions affect the adapt- 
ability of the mutual or subsidiary form 
of service company toa particular holding 
company system. In some instances hold- 
ing company systems encounter consid- 
erable variation in state laws governing 
ownership of stock of other corporations 
by operating companies. The mutual 
form cannot be employed in some sys- 
tems because the holding companies do 
not have sufficient control over “statu- 
tory” subsidiaries (i.e., those 10% or 
more of whose voting stock is held by 
the holding company). Freedom to adopt 
either form enables companies to escape 
difficulties which impede the adoption of 
one particular form, and to set up the 
type of company most suitable for the 
system, without at the same time en- 
dangering the caliber of regulation. 

The mutual form of service company 
does not possess advantages inherent in 
its mutualized ownership over the sub- 
sidiary type of company under the con- 
ditions of regulation developed by the 
commission. It is true that before pas- 
sage of the act of 1935, with its rule of 
servicing at cost, the mutual form pro- 
tected the operating companies in that 
they received a rebate of all charges in 
excess of cost in the form of dividends 
on the stock which they owned. This ad- 
vantage no longer exists, now that both 
mutual and subsidiary companies are re- 
quired to render service at cost. 

Another advantage sometimes cited 
for mutual companies is that control is 
thus vested in the operating utilities 
rather than in the parent holding com- 
pany. This advantage cannot be realized 
in actual operation. If the parent com- 
pany controls the operating utilities 
through stock ownership, it matters 
little whether such companies or the 
holding company actually own the con- 


47 Ibid., Amendment No. 1, July 23, 1938. 
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trolling shares of the service company, 
since control will be finally vested in the 
parent company in either case. 

Under the regulations of the commis- 
sion the subsidiary type may have some 
advantages over the mutual type. Of the 
28 service companies approved to date, 
8 are mutual and 20 are subsidiary com- 
panies. The mutual companies receive 
their capital through the sale of shares to 
operating companies, but subsidiary 
companies receive their capital from the 
parent companies. Only 9g of the 20 sub- 
sidiary companies have indicated an in- 
tention to provide for a charge for com- 
pensation of capital furnished by the 
holding company, and of these only 7 
actually made such payments to the 
holding companies in 1939.*8 To the ex- 
tent that the parent companies advance 
necessary capital for which no interest 
is charged, the burden on operating 
companies is less with the subsidiary 
type than with the mutual type of serv- 
ice company, the capital of which must 
be advanced by proportionate contribu- 
tions of each operating company. 


Conclusions 


The chief result of the attainment of 
utility servicing at cost has been the 
closing of the pipeline through which 
holding companies formerly drained tre- 


48 Four others paid the parent company interest on 
open account indebtedness or on notes; one subsidiary 


mendous profits in connection with the 
performance of service, sales, and con- 
struction contracts for operating com- 
panies. The holding company, as the 
holder of notes, open accounts, or capital 
stock of the service company, may still 
receive income indirectly from operating 
companies, but because this income is 
limited to reasonable compensation for 
necessary capital, the holding company 
cannot be regarded as a recipient of 
profits from utility servicing. 

Legitimate items of expense are al- 
lowed as “cost” and management has 
been given wide latitude almost without 
exception. The commission might carry 
regulation of costs further by a careful 
“squeeze” of total costs of the service 
companies. But analysis of the annual 
reports for 1939 of all service companies 
reveals that the cost of services to system 
companies was 1.62% of total gross op- 
erating revenues of the systems. A 10% 
“squeeze” would reduce service fees to 
slightly less than 1.5% of gross operating 
revenues. It is questionable whether 
such a reduction is worth the time and 
expense required to assure a fair and 
equitable reduction in the expenses and 
functions of the service companies, par- 
ticularly in view of the more pressing 
problems of holding company regulation 
still facing the commission. 
company was not required to pay interest on open ac- 


count indebtedness by its parent. One mutual company 
paid interest on notes held by associate companies. 





Loan Terms and the Rate of Interest 
for Home Financing 
By WILLIAM H. HUSBAND* 


HE test of fairness is a natural ethic 

for any democracy, and is especially 
prompted in our own country by our love 
of competition and by the emphasis we 
place on individual endeavor. This ideal 
is constantly manifested in a moral sense 
and, in addition, is a guiding principle of 
much of our economic activity. One of 
the most commonly accepted criteria 
of economic justification is the simple 
query, “Is it fair?” For instance, the 
point is raised as to wages, price levels, 
utility rates and valuation, etc. Are they 
reasonable or unreasonable? Similarly, 
monopolistic practice in this country has 
always been in public disfavor because it 
is regarded as an unfair “ganging-up” in 
violation of the rules of the game. Be- 
cause of the wide acceptance of this 
criterion of social and economic conduct, 
much may be gained by its application 
in this present analysis of the home- 
financing structure. 


The Effect of the Emergency Program 


Marked changes have appeared in the 
last decade in the home-financing pat- 
tern. Initially, they were instituted 
chiefly by the Federal Government to 
relieve extreme distress. The foreclosure 
of one thousand homes per day was caus- 
ing heavy loss to home owner and lend- 
ing institution alike, and was a shock to 
the social and economic life which was 
not being absorbed by the usual market 
process. Under the circumstances, public 
opinion readily endorsed the creation of 
the Home Owners’ Loan Corporation in 


June, 1933, 


“to provide emergency relief with respect to 
* Member, Federal Home Loan Bank Board. 


home mortgage indebtedness, to refinance 
home mortgages, to extend relief to the own- 
ers of homes occupied by them and who are 
unable to amortize the debt elsewhere. ... ” 


Occasionally critics now deprecate the 
benefits of the HOLC but, for the most 
part, general approbation of its services 
still prevails. One newspaper recently 
commented editorially as follows: 


“When on June 12, 1936 the Home Owners’ 
Loan Corporation retired from lending, ... 
it had put out $3,093,000,000. When refi- 
nanced by that Corporation, the borrowers 
were, on the average, delinquent more than 
two years in principal and interest on mort- 
gages, three years in taxes. There were one 
million of these borrowers, all in distress and 
about to lose their homes. Mortgage com- 
panies were failing everywhere, banks were 
distressed by frozen loans, insurance com- 
panies were embarrassed, realty values were 
evaporating. ... It is true, of course, that in 
final liquidation HOLC will show a financial 
loss... . But it is to be hoped that econ- 
omists will be able to make a factual audit of 
HOLC when the final balance sheet is struck. 
It will be worth much to the nation to know 
just how much was accomplished for democ- 
racy at a time when its economy was totter- 
ing on the verge of collapse. Sympathetic 
imagination suggests that HOLC may have 
saved our system of society and govern- 
ment.” 


In refinancing only those loans which 
were in distress, the HOLC necessarily 
assumed a loan portfolio which contained 
more than average risk. Traditional mar- 
ket standards would normally dictate a 
comparatively high rate of interest under 
these circumstances but the criteria of 
market action were waived because of 
stark emergency. Hence, the purpose of 
the act was to provide reasonable terms 


1 From The Atlanta Fournal, August 29, 1940. 
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of repayment and to establish a rate of 
interest which was thought to be fair. 
Except for a 6% rate on a comparatively 
small amount of loans accommodated on 
a cash basis, a uniform rate of 5% was 
charged. In October, 1939 the rate be- 
came 444% by action of the Board of 
Directors. Because of the special purpose 
and liquidating nature of the Corpora- 
tion, attention need not now be diverted 
to a discussion of the case for and against 
the rate adjustment; instead, the most 
significant commentary is the almost 
universal acceptance of the entire loan 
arrangement, including the rate of in- 
terest. To a great extent, this justifica- 
tion arises from a sense of fairness. Bor- 
rowers in distress were provided with 
reasonable terms which gave an oppor- 
tunity to save their homes while the 
mortgagees who held the loans were re- 
lieved from financial embarrassment and 
losses of serious proportions. Under 
strong public opinion, the government 
was literally drafted to effect a major 
economic rescue operation. 

Because of the transitory and rehabili- 
tating character of the HOLC program, 
it served more as a stop-gap than as a 
counteroffensive against numerous de- 
ficiencies of previous home-financing 
practice. Other financial arrangements 
were developed to meet the more normal 
needs and these may now be scrutinized 
in the light of their fairness and sound- 
ness. It may be anticipated that stand- 
ards of fairness may vary according to 
economic position and political philoso- 
phy but such divergence of opinion is 
often exaggerated. For example, most 
people will agree that the fairness of eco- 
nomic processes must mean soundness; in 
turn, soundness is commonly interpreted 
to mean a self-supporting structure. 
Typical home owners do not ask that 
they be given something for nothing, but 
want the satisfaction that they are pay- 


ing their own way. They do demand a 
quid pro quo in the form of quality con- 
struction and a financial arrangement 
which is characterized more by the con- 
venience it provides the borrower than 
by expedient, business accommodation of 
of the lending institution. This attitude 
is simply part of a larger spirit which in- 
sists that the function of business is to 
serve and not to be served. Obviously, 
the pendulum can swing too far in the 
direction of borrower convenience, but 
it may be held in check by sound loan 
administration. 

The use of ethics as a means of ap- 
praising economic merit is indeed a far 
cry from the objective and dispassionate 
test of the market-place. Yet the unusual 
circumstances of our times require that 
it be invoked. Markets are true economic 
barometers only so long as they are rela- 
tively free and are unimpeded by ex- 
treme pressure, be it governmental or 
private. Hence, it is not surprising that 
the emergent, economic conditions of the 
past decade and the more recent unset- 
tling of world order by war and its re- 
lated ills have done much to weaken the 
effectiveness of market functions. As a 
result, the appeal to reason is necessarily 
greater. The dangers of such subjective 
judgment are many, but we are not here 
concerned with the question of its justi- 
fication. There is simply a recognition of 
the reality of social thought and reform 
exercising marked influence upon market 
activity. For similar reasons, little is to 
be gained by trying to estimate the ten- 
ure of the prevailing pattern. 


The Present Interest-Rate Structure 


The interest-rate structure for home 
loans has undoubtedly been affected by 
this change in the criteria of economic 
activity. Indeed, social welfare has been 
so fused into economic determinism that 
the rate. of interest is now being set not 
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solely by the supply of and the demand 
for money, but also by various forms of 
planned economy. Many regard the pres- 
ent rate structure as “artificial,” “un- 
natural,” and it is, when measured by 
the standards of a free market. At the 
same time, it would be a mistake to at- 
tach too much significance to a belief in 
the inexorable force of market action and 
to overlook, as a consequence, the possi- 
ble persistence and long-term possibili- 
ties of the present rate structure. Not 
only will its continuance be aided by the 
soft state of the money market but, in 
addition, some form of convenient fi- 
nancing for home owners will undoubt- 
edly command large public favor. The 
practical possibilities of the latter are 
suggested by the existence of special 
farm credit facilities which are now an 
accepted part of our financial system. 

In fairness to those who disagree with 
many of the so-called refinements of the 
home-financing pattern, it should be said 
that most critics do not desire a return to 
the unbalanced system of the 20’s, when 
worthy borrowers were penalized often 
more for lack of general financing facili- 
ties than for want of satisfactory credit 
and property risk. Most competent ob- 
servers recognize that the technically 
larger down-payment which was required 
often called for expensive second mort- 
gage financing which was costly to the 
borrower and a source of irritation and 
danger to the lending institution. Like- 
wise, the cost of financing in that earlier 
period now seems inordinately high when 
measured in terms of the worthiness of 
objective, and even on the basis of eco- 
nomic risk. It is true that the collapse of 
the early 30’s belied in some respects the 
proclaimed soundness of the home mort- 
gage but much of the default was caused 
by deficient financial arrangement and 
the inclusion of unwarranted costs which 
were imposed upon unsuspecting home 


owners. To indicate the extent of this 
“watered condition,” contractors often 
were able to sell a second mortgage at a 
discount of 30% and still make a profit. 

Changes in the technique of home fi- 
nancing have assumed many variations 
in pattern but, for the most part, all 
stem from two basic philosophies. There 
is often lively debate about the various 
forms of expressions of these philosophies 
but, for purposes of lasting decision, the 
real argument is to be found in the com- 
parative merit and soundness of the un- 
derlying principle. For various reasons, it 
will not be the purpose of this article to 
declare a preference for either of the two 
systems; instead, we shall attempt only 
to bring them into focus and to discuss 
the relative advantages and disadvan- 
tages of each. The two systems of home 
financing which are now taking form are: 
(1) uniform or standardized treatment 
of all loans; (2) variable or specialized 
treatment of the individual loan. 

Standardized Treatment. The develop- 
ment of a common formula to apply to 
all loans is represented largely by the 
program of the Federal Housing Admin- 
istration. Under it there has been de- 
veloped a lending pattern, which is for 
the most part uniform, irrespective of 
the variation in the individual credit risk 
or in the differences which arise because 
of geographical location. The standards 
have been varied to meet the main lend- 
ing categories provided in the act: Title 
I which relates to reconditioning and 
modernization and to new construction 
under $2,500; Title II, which provides 
for loans on individual homes under Sec- 
tion 203 and for loans on multiple hous- 
ing under Section 207. 

Although common observations may 
often be made covering all forms of lend- 
ing, this analysis will be confined to the 
more familiar Title II loans under Sec- 
tion 203. Here we find the following 
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standards in effect: 


Loans up to $16,000 on I-to-4 family new or 
existing homes, eligible for 20-year term, and 
for 80% of FHA valuation. 


Loans up to $5,400 on new single-family, 
owner-occupied homes, eligible for 25-year 
term, and for 90% of FHA valuation. 


Loans up to $8,600 on new single-family, 
owner-occupied homes, eligible for 20-year 
term, and 90% of first $6,000 and 80% of bal- 
ance up to $10,000 of FHA valuation. 


On all loans made under Section 203, 
the maximum permissible interest rate is 
4%% plus % of 1% mortgage insurance 
premium on the decreasing loan balance. 
Also, initial fees are permitted for the 
purpose of covering recording, title 
search, and an appraisal fee of $3.00 per 
$1,000 of loan commitment (minimum 
charge for the latter being $10.00). In 
addition, the lending institutions may 
impose an initial servicing charge up to 
214% of the amount of the loan where 
new construction is being financed. In 
the case of refinancing of loans on existing 
dwellings, the initial servicing charge 
may not exceed 144%. 

Irrespective of political affiliation, 
many financial observers have ques- 
tioned the soundness of the above pro- 
gram. With much logic, the question is 
raised as to how a lower rate of interest 
can be justified in the face of a higher 
percentage of loan to appraised value, 
and because of increasing risks which 
grow out of the lengthening of the amor- 
tization period. These dangers may be 
conceded, but it may take years, if not 
decades, to find the answer. The pro- 
gram is still in the stage of increasing 
returns, so to speak, where the momen- 
tum of growth gives favorable bias to the 
results. The real test awaits the inevi- 
table transition to the stage when volume 
will level off or diminish. Defaults now 
lose some of their significance because of 
a constantly increasing base against 


which they are measured but, in the fu- 
ture, the slowing-up of new business will 
remove this distortion. Even then, there 
is no complete assurance that the verdict 
will be clear cut and decisive. The de- 
fense program and numerous other ab- 
normalities of the times may confuse the 
real outcome. 

Because the element of time precludes 
the formulation of an absolute answer, it 
is necessary that analytical prospect be 
used instead of factual retrospect. Pro- 
ponents of the new system are not want- 
ing. In particular, stress is placed upon 
the benefits of long-term amortization 
which permits steady reduction of the 
principal indebtedness through regular 
monthly payments. No sudden burden is 
placed upon the borrower as was true of 
the old straight loan. It is also contended 
that long-term amortization makes pos- 
sible an installment charge which can be 
carried by the monthly income of the 
borrower, as well as making unnecessary 
the need for a large initial down-pay- 
ment. Equally important, the rate of re- 
payment is reduced to a level which 
makes it possible to incorporate the an- 
cillary as well as the direct cost of home 
ownership. As a result, monthly provi- 
sion is made for taxes and insurance, as 
well as to bring such items under direct 
control of the lending institution. The 
advocates of the new home-financing 
pattern claim, therefore, many safe- 
guards which were not present in the ear- 
lier arrangement combining a larger ini- 
tial down-payment with a shorter term 
of loan liquidation. 

In addition to these loan factors which 
are intended to provide security, much is 
made of the fact that the entire structure 
is undergirded by insurance protection. 
Again, only time will determine the suf- 
ficiency or the self-supporting character 
of this intended solvent of individual 
risks. It is easy for numerous protago- 
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nists to assume various hypotheses which 
prove its soundness, but seldom do they 
apply the acid test of severe and pro- 
longed depression such as the decade of 
the 30’s, which paradoxically gave birth 
to the program. Indeed, it is assumed 
that in the event of such stress, the char- 
acter of the underwriter is likely to be of 
more significance than the insurance ar- 
rangement. In fact, it is probable that 
the genesis of confidence springs more 
from the former than from the latter. 
Participating lending institutions com- 
monly observe that they receive govern- 
ment-guaranteed bonds in the event a 
loan goes bad, but seldom do they gain 
a sense of security simply because the 
loans are insured. Possibly this state of 
mind is to be expected during the pio- 
neering stages when there is such marked 
departure from the standards previously 
dictated by private experience, but the 
present timidity of private venture may 
suggest the persistence of this attitude 
for a considerable time to come. 

A component element of insured lend- 
ing is the use of a uniform rate of interest 
to all borrowers. Occasionally loans are 
made at less than the prescribed rate, 
but the great volume has been made at 
the maximum rate permitted by FHA 
regulations. Originally this rate structure 
consisted of 5% for interest, 14 of 1% 
for annual servicing, and 4 of 1% of the 
original face amount of the loan for in- 
surance. At the present time, no extra 
fee is allowed for current servicing, and 
the annual charge consists of 414% for 
interest and % of 1% for insurance, both 
being charged against the declining loan 
balance. Although many believe that a 
uniform rate results in unfair treatment 
of lower risk loans and preferential dis- 
crimination in favor of those with higher 
risk, such criticism does not necessarily 
“hold water” when the uniformity is 
linked to the insurance principle. Thus 


in life insurance, a standard premium is 
applied, irrespective of the differences in 
risks above the prescribed minimum 
standards. Indeed, it is the essence of in- 
surance to function as a melting-pot of 
risks whereby the law of averages pro- 
vides the necessary financial solvency. 
Neither is the criticism of rate dis- 
crimination a one-sided argument. It is 
possible that the massing of volume 
which arises as a result of insurance per- 
mits a lower rate to the lower risk cate- 
gory than would be true without the 
benefits arising under an organized sys- 
tem of insured lending. This principle 
may be illustrated by reference to the 
railroad rate structure on shipments 
going from the East to the West, where 
it is not unusual to charge a higher rate 
to the Rocky Mountain area than to the 
more distant points located on the Pa- 
cific Coast. This differentiation is diffi- 
cult to justify on the basis of cost but it 
is a practical necessity because the coast 
cities have the alternative of shipping at 
favorable rates by water. The significant 
point for this argument, however, is the 
fact that the Rocky Mountain states 
may actually receive positive benefits, 
despite the lower charge to more distant 
points. By virtue of the lower rate to the 
coast, greater volume is obtained to help 
absorb a fairly constant overhead. As a 
result, the Rocky Mountain area may 
have a lower rate on account of this 
added volume than would be true if the 
rates were established solely on a cost 
basis. Obviously, the analogy is by no 
means applicable in all respects because 
there is marked difference in the fixed 
costs of the railroads and those of home- 
financing institutions. At the same time, 
it is generally recognized that volume 
has a pronounced influence on the cost 
of financing, and it may be true that 
lower risk loans may therefore receive a 
more favorable rate under an all-inclu- 
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sive system than would be the case under 
independent and individual loan treat- 
ment. 

A uniform rate also has many of the 
conveniences of the single price method 
which is often used in the marketing of 
many commodities. Consumers generally 
resent discrimination because they are 
likely to overemphasize their own merits 
and virtues. A common rate avoids this 
psychological deterrent and, in addition, 
simplifies the development of a common 
market pattern. The prospective bor- 
rower knows in advance the rate which 
he and all other borrowers will be charged 
and it gives him confidence that he is 
being treated fairly. Conversely, the 
beneficiary of a lower rate is often ac- 
cused by other borrowers of receiving 
personal favoritism. 

Specialized Treatment. To maintain 
our balance of position, it would now 
seem proper to present the disadvan- 
tages of the insured, uniform, home- 
lending pattern. This may be done in- 
directly by taking stock of the values of 
the variable plan. The principle of indi- 
vidual loan treatment represents in 
many respects the philosophy of the 
other major governmental agency of pri- 
vate home financing—the Federal Home 
Loan Bank System. It should be said at 
the outset that the variable plan by no 
means excludes the use of longer terms 
of amortization or of a higher ratio of 
loan to appraised value. Many institu- 
tions which pursue a variable lending 
policy as to the rate of interest have re- 
sisted the increasing liberality of other 
loan terms, but this is purely the result 
of personal decision and is in no way re- 
lated to the principles at stake. Indeed, 
variation, by its very nature, would pro- 
vide range on all lending features as con- 
trasted to the fixity and standardization 
which are inevitable under an insured 
program. 

The paramount virtue of variable 
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lending policy is its flexibility. The line 
of direction moves from the lender to the 
borrower in the sense that the terms may 
be adjusted to meet the specific needs of 
the borrower instead of expecting all bor- 
rowers to conform to a fixed pattern, ir- 
respective of individual circumstances. 
As a result, there is a certain confinement 
under uniform, insured lending which re- 
tards accommodation of many home- 
financing needs. For example, worthy 
applicants for loans may be disapproved 
because they fail to meet age or employ- 
ment requirements, although it is possi- 
ble they may have other qualifications 
which make them a sound credit risk; 
or, rejection may occur because the prop- 
erty risk fails to meet the standard re- 
quirements. A recent practical illustra- 
tion is found in the refusal to approve 
five new houses for insurance. The 
houses were designed by a competent 
architect, and the construction was care- 
fully supervised. Rejection was reported 
to be based upon the location of the 
properties because they were outside of 
the accepted zones of transportation fa- 
cilities. This is no quarrel with the deci- 
sion rendered in this instance, but is 
cited solely to show the limitations of ac- 
commodation where a uniform and pre- 
scribed loan pattern is applied. 
Differences between variable and uni- 
form lending terms may of course relate 
to the period of amortization and to the 
ratio of loan to appraised value but the 
liveliest debate has arisen on the ques- 
tion of the rate of interest. On the one 
hand, practitioners of the variable plan 
have been accused of charging excessive 
rates; on the other hand, critics of the 
uniform rate contend that the present 
charge is too low to cover all costs. In the 
present conflict of views, these charges 
have been animated largely by business 
position, but they also take root in the 
fundamental philosophy of the two sys- 
tems. The chief hazards of the variable 
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plan are found at the extreme fringe of 
higher risk where competition diminishes 
in intensity and the borrower pays high 
rates because of the scarcity of capital 
and because of the greater risks entailed. 
When such expediency and principle con- 
verge, there is little escape from the 
higher rate level without resort to out- 
right subsidy. For this reason, insured 
lending fails to accommodate a compara- 
tively large group of prospective home 
owners. 


The Current Rate Examined 


Criticism is frequently made of the 
adequacy of the uniform rate to cover 
the true cost, but this complaint is more 
an incidence of prevailing practice than 
it is necessarily an offshoot of principle. 
Thus, there is no reason why a standard 
rate which is too low may not be cor- 
rected. This analysis, therefore, deals 
primarily with the present rate of 414% 
plus the additional charge of 14 of 1% 
for insurance. No overall yardstick is 
available to give the answer, but atten- 
tion may be directed to several seeming 
inconsistencies and to the merging of 
numerous cross purposes. For example, 
experience shows that the rate of interest 
usually increases with the lengthening of 
maturity, and with the lessening of owner- 
ship equity; yet, recent developments in 
home financing have run contrary to this 
well established financial principle. Then 
it is stated that the present standard rate 
for insured lending reflects more the 
aegis of government than the cost and 
risks of the field of operation, or of the 
insurance program upon which the rate 
structure is predicated. Finally, it is con- 
tended that the incompatibility of tenure 
between the chief sources and the use of 
funds creates a lack of balance which is 
basically unsound. Reference is made, of 
course, to the increasing use of compara- 
tively short-term bank deposits for the ac- 
commodation of long-term loans, which 


is made possible by the present softness 
and disequilibrium of the money market. 
In turn, it is charged that the low cost of 
short-term funds is used as a basis for 
establishing an artificially low rate for 
long-term investment in home loans. It 
should be said, however, that the opposi- 
tion rejoins with the assertion that home 
mortgages now possess a liquidity which 
was not previously true. 

Space precludes complete analysis of 
the proclaimed increase in the liquidity 
of home mortgages but attention may at 
least be directed to its character. In es- 
sence, it is more a matter of financial 
convenience than it is a form of basic, 
economic process. Obviously, the added 
facilities which enhance the marketabil- 
ity of mortgages change in no way the 
character of loan liquidation by the bor- 
rower. Moreover, the underlying prop- 
erty continues to be a form of long-term 
capital where the conversion to economic 
use is necessarily spread over a long pe- 
riod of time. Financial arrangement may 
therefore give increased liquidity to lend- 
ing institutions by providing greater 
marketability for mortgage holdings but 
this in no way changes the non-liquid na- 
ture of the underlying transaction. There 
is simply a transfer of the “waiting pe- 
riod” from one agency to another which 
is facilitated by the underlying guaran- 
tee of credit by the government and by 
the possibility of sale to an instrumental- 
ity of the government. In either event, 
governmental credit may be substituted 
ultimately for private credit but the 
basic question of liquidity is still the 
same. 

The pursuit of the argument on the 
basis of financial and economic incidence 
could be carried on at great length but 
there is now considerable “by-passing” 
of such criteria. The decision for the im- 
mediate future, at least, is more likely 
to stem from philosophical and political 
thought. As evidence of the determinis- 
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tic influence of these processes, one needs 
only to scan the impressive array of eco- 
nomic changes during the past decade. 
Commodity prices, wage rates, working 
hours, and numerous other familiar tools 
of economic action are no longer the re- 
sult of free and unregulated market ac- 
tion. In the same manner, the ground 
swell of social reform and public welfare 
may be expected to exercise considerable, 
if not controlling, influence in the shap- 
ing of the home-financing structure. 

It is not surprising that drastic re- 
shaping of the home-financing pattern is 
giving rise to a mixture of thoughts and 
emotions. Broadly speaking, there are the 
modernists and the traditionalists. The 
latter are shocked by the developments 
and glibly forecast an inevitable and 
major catastrophe. They believe that the 
“jerry-building” is now being switched 
from the physical to the financial struc- 
ture, and predict a repetition of the fore- 
closure debacle of the early 30’s. Dan- 
gerous risks are foreseen in a maturity 
which may span several business cycles. 
Small, initial equities are said to provide 
practically no cushion to absorb losses, 
let alone the incentive necessary to keep 
alive the will to own a home—and all of 
this at a rate which is believed to be in- 
sufficient to allow lending institutions to 
build reserves of their own. Such por- 
tents do give cause for concern, but they 
do not necessarily provide the answer 
here and now or for the immediate future 
to come. Consequently, the traditional- 
ists seem to face the unhappy alternative 
of thinking they are right and being put 
out of business or of changing their views 
in order to maintain their position. 

The very futurity of the final results 
necessarily plays into the hands of the 
modernists. Moreover, their position is 
strengthened because of the high public 
regard for home ownership in a democ- 
racy and because of pressure which arises 


from economic depression. To get relief 
from the latter, construction with its 
pyramiding of secondary jobs and serv- 
ices has been given} much encourage- 
ment. As a result, various forms of finan- 
cial aid and other means of stimulation 
have had the sanction of business and 
consumer interests alike. The stresses 
and strains upon the social order are also 
such as to give added emphasis to public 
interest in home ownership. A broad 
housing program was therefore favored 
as a means of halting social unrest and of 
accentuating the sense of individual re- 
sponsibility. Hence, the modernist group 
contended that special financial arrange- 
ments were justified in view of the issues 
at stake. Further support for their posi- 
tion was found in the failure of the old 
traditional practice to provide protection 
to either borrower or investor against the 
ravages of the 1929 break. 

Under the present state of world dis- 
order, there is difficulty in assaying the 
prospects for either school of thought. At 
the moment, the exigencies of various 
social, economic, and political pressures 
presage continued support of housing de- 
velopment under some form of govern- 
ment assistance. Ultimately, and possi- 
bly sooner than we may realize at this 
juncture, the part played by the invest- 
ment of capital may well gain the as- 
cendancy. Today the plethora of funds 
makes it possible to minimize the longer- 
term significance of this factor and to 
give primary consideration to the loan 
side of the equation. Short-term funds 
are being used to finance a long-term 
structure, and the development of a state 
of unbalance would seem to be purely a 
matter of time. The consequences of this 
possible condition are not easily foretold, 
but it is now recognized only as a con- 
tingency, and for this reason is likely to 
have little weight in determining present 
housing policy. 
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Conclusion 


The prospect that existing emergencies 
will continue for some time to come sug- 
gests no early or conclusive settlement of 
the issues which are at stake. The de- 
fense program will undoubtedly give rise 
to many urgent and special types of 
housing need which the government 
alone can meet. At the same time, this is 
all the more reason why private interests 
should move with vigor to provide hous- 
ing accommodation where it is possible 
to do so without the assumption of un- 
warranted risk. To this end, private in- 
terests should now exercise the basic 
principle of the variable plan—namely, 
the adjustment of lending terms to meet 
prevailing market needs. This should call 
for action along the following lines: 


1. Adoption of policy which seeks to estab- 
lish the lowest possible rate instead of 
seeking to take advantage of the highest 
possible rate; 

. Going as far as possible in the direction of 
longer maturities and of higher ratios of 
loan to appraisal; 

Paying a rate on savings which is deter- 
mined more by present market standards 
than by traditional practice. 


The greatest inconsistency of many of 
the traditionalists in criticizing recent 
trends is their reluctance to depart from 
a pattern which has been made obsolete 
by changing times and proved to be de- 
ficient by untold losses to both borrower 
and lender. In many respects this is a 
self-denial of the variable plan which 
must of necessity constitute the only real 
basis for private operation. Because of 
this attitude, attacks on the inadequacy 
of the loan rate are often a pretense or a 
shield to protect a rate of return on sav- 
ings which may be above market stand- 
ards. 

On the other hand, caution is usually 
absent from the code of the modernists 
because theirs is a spirit of reform. 
Hence, there is great need to place em- 


phasis upon the ultimate objective which 
should be none other than the develop- 
ment of a sound home-financing struc- 
ture. Applying this criterion to the mod- 
ernists, it means that home loans should 
be sound in their own right more than 
being created because of government 
backing. Similarly, the loan rate should 
be sufficient to absorb all costs. Liberal- 
ity of terms should be measured coldly 
and objectively by the yardstick of per- 
formance. 

Most argument has its genesis in a dif- 
ference of personal or business position, 
and undoubtedly this is true of many of 
the issues which relate to housing. How- 
ever, in a democracy, the ultimate deci- 
sion seldom rests with either side but is 
usually made by public opinion. Clearly, 
the public will now demand a structure 
which provides for the reasonable financ- 
ing of homes and will no longer tolerate 
a system where secondary financing and 
a multiplicity of incidental charges place 
an unwarranted burden upon the home 
owner. Questions will arise as to how any 
standard of reasonableness may be de- 
termined. Admittedly, its formulation in 
the abstract will be difficult, but its ap- 
plication in the concrete will take effect 
slowly and effectively by the constant 
application of a sense of public fairness. 
In the early 30’s, many doubts were 
being raised about the values of home 
ownership, and the first problem in re- 
viving residential construction was res- 
toration of public good will and confi- 
dence. Achievements on this account 
have been noteworthy in the past few 
years, and we now enter the stage where 
more attention will be given to the per- 
manency of the techniques which have 
been devised. Whether the dominant 
pattern becomes variable or uniform will 
depend upon the response of private 
home-financing institutions to today’s 
needs. 





II. The Outlook in Regulation* 


By NELSON LEE SMITHf 


HE first installment of this article 

contained a discussion of probable 
trends in public utility regulation under 
so-called normal conditions. The outlook 
with respect to regulation of service, of 
rates, and of ancillary activities was 
covered in some detail. It remains here 
to consider what the prospects for con- 
trol may be under conditions of prepara- 
tion for national defense or possible ac- 
tual war emergency. 


Regulation under Conditions 
of Emergency 


Even if this country escapes direct mil- 
itary involvement in the present world 
struggle between sharply conflicting eco- 
nomic and political systems, the concen- 
tration of its energies and resources upon 
national defense is bound to bring 
changes in the objectives and processes 
of public utility regulation. It would be 
unrealistic to endeavor to look ahead in 
regulation without an attempt to see 
whai these changes may be and mean, 
even though the uncertainties of proph- 
ecy in this realm may be even greater 
than those of the speculations already 
offered in this paper. 

Objectives. Of immediate and outstand- 
ing importance would be a vastly greater 
emphasis upon output to the virtual ex- 
clusion of other considerations. Doubtless 
this effort to increase production and to 
coordinate, and perhaps enlarge, facili- 
ties would be most marked in the cases of 
transportation,communication, and elec- 
tric power, which are so basic to modern 
industrial activity. 

Already signs of this increasing pres- 

* For Part I, see 16 Fournal of Land & Public Utility 
Economics 386-92 (November, 1940). Footnotes are 


numbered consecutively with those in the first install- 
ment. 


sure are evident. The coordination of 
communications for both military and 
civil purposes has received considerable 
attention. Rail carloadings for the first 
nine months of 1940 have been far ahead 
of those of any year since 1937 and, al- 
though still well below the peaks of 1918 
and 1929, have shown marked gains over 
the normal seasonal pick-up. Production 
of electric energy for public use reached 
an all-time high in August, 1940 of over 
12,300,000,000 kwhs., exceeding any pre- 
vious month by about 200,000,000 kwhs. 
and representing an increase of nearly 
3% over the previous month and a gain 
of almost 1014% over the corresponding 
period in 1939. It is not unlikely that 
similar, if somewhat less spectacular, de- 
mands will be placed upon gas and water 
systems supplying service for industrial 
uses, while the establishment of military 
training centers and the expansion or cre- 
ation of communities engaged in muni- 
tion production would complicate the 
problems of domestic supply. 

Not only will the expansion of utility 
output—and presumably, in the long 
run, of plant—become increasingly im- 
portant under anycomprehensive scheme 
of national preparedness, but likewise 
the dependability of that supply must be 
assured. This is likely to necessitate steps 
to improve maintenance, or at least to 
hold it at relatively high levels. And un- 
less the lessons which can be drawn from 
the first World War and from more re- 
cent experience are to be disregarded 
completely, adequate protection against 
sabotage and disloyalty on the part of 
employees will be essential. 

More intensive utility operation, plant 


{ Chairman, Public Service Commission of New 
Hampshire. 
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expansion, and maintenance on a higher 
level or wider scale might not, of them- 
selves and in the short run, lead to scar- 
cities and price increases except in the 
cases of relatively specialized items. 
When joined, however, with a general 
gearing up of production in the capital 
goods and munitions fields, it is almost 
certain that, if the effort is long contin- 
ued, shortages of materials and man- 
power will result, the latter being per- 
haps aggravated by the requirements of 
the military training program. Unless 


_exceedingly drastic measures of control 


are provided, substantial increases of 
commodity prices, wage levels, and the 
cost of money are sure to follow, with the 
result that capital and operating costs 
are likely to rise sharply. In the present 
situation it is possible that the increase of 
capital and operating costs will be ac- 
celerated by financial needs to provide 
for expansion of capacity and by tax bur- 
dens occasioned by the defense program. 

The New Hampshire Commission, in 
a report to the legislature reviewing the 
impact of the first World War upon costs 
of utility service, found that, in spite of 
efforts to check the rising tide of prices, 
between 1914 and 1918 the cost of coal 
had nearly doubled, that of coke had 
more than doubled, and oil prices had al- 
most trebled, the price advance amount- 
ing to nearly 400% by 1920. Although 
these increased prices had hurt the gas 
companies more than any other group, 
leading to advances of as much as 400% 
in production cost per thousand cubic 
feet, they, together with the rise of wages 
and of money rates, had affected all 
types of utilities to a considerable extent. 

The natural consequence was, and is 
likely to be again, a reduction of stand- 
ards and the limitation of extensions in 
all cases of non-essential services. Thus 
the New Hampshire Commission in 1917 
reduced its standard heating value for 


gas from 600 to 565 B.T.U.’s, stating that 
its object was “‘to conserve gas and oil, 
and at the same time to diminish cost to 
the companies and avoid, if possible, an 
increase in gas rates.” The commission 
found that 


“this resulted in a possible saving of oil in 
the case of water gas to the extent of one- 
half to one gallon per thousand cubic feet of 
gas, or, at present oil prices, a saving of 4 
cents to 9.5 cents per thousand cubic feet of 
gas; and in the case of coal gas, of a possible 
saving ranging from 2 cents to 4 cents per 
thousand cubic feet.” 


Speaking of utilities more generally, 
the commission in 1918 said: 


“Owing to the high cost of everything en- 
tering into construction work we have not 
required the utilities to make any extensive 
improvements and extensions. We have en- 
deavored to have them make such repairs as 
were necessary for safety of operation and to 
maintain their pre-war standard of service. 
We felt that if they kept their plant, equip- 
ment and service in status quo it was all that 
could reasonably be required.” 


But in spite of these efforts to lessen 
the impact of advancing prices upon util- 
ity costs, and thus to reduce the neces- 
sity for rate increases, the New Hamp- 
shire Commission in 1920 found it 
appropriate to report as follows: 


“We have dwelt at length upon the finan- 
cial condition of public utilities in order to 
ome why it is that the public has been 
called upon during the past two years to pay 
higher rates than formerly. It was a plain 
case of necessity and not one of profiteering. 
While we have endeavored to allow the utili- 
ties rates adequate to give them a fair return, 
in order to do so in some instances the rates 
had to be so high that patronage fell off, 
leaving the companies in little, if any, better 
financial situation than they were prior to 
the increase . . . . Because of the difficulty to 
secure money either for current expenses or 
for capital investment, the service has been 
seriously affected .... New Hampshire is 


4 Biennial Report to the Governor and Legislature, 
1918, p. 3. 
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not unique in its experience with public serv- 
ice corporations. Similar conditions exist all 
over the country. The service has not been 
as good as it should have been and rates have 
been steadily increasing. This is a very un- 
satisfactory situation but it cannot be 
avoided until the cost of service has been re- 
duced or revenues have increased.””® 

If the future may be judged by the 
past, therefore, it is likely that the pri- 
mary concern of both operator and regu- 
lator will be to increase utility produc- 
tion of indispensable services. Both are 
likely to recognize that through lowered 
standards and curtailments of non-essen- 
tial services needed economies may be 
effected. Such economies will be desired 
both to release resources for more impor- 
tant uses and to offset mounting costs. 
Regulatory agencies are bound to be re- 
luctant to approve rate increases until 
their necessity has been clearly shown by 
the actual advance of capital outlays and 
operating expenses and by the failure of 
all proper managerial expedients to stem 
the tide. But in the face of demonstrated 
need it is almost certain that the major 
objective will become production, even if 
that necessitates much less emphasis 
upon rate regulation as now conceived. 

Procedures. With such shifting of ob- 
jectives in utility operation and regula- 
tion as now seems likely under emer- 
gency conditions, some modification of 
regulatory procedures is sure to follow. 
If costs rise rapidly, the familiar proc- 
esses of dealing with changes of rate 
levels would consume so much time that 
relief, when finally granted, would be of 
little or no avail. This may constitute an 
additional argument for the more general 
adoption of quasi-automatic schemes of 
rate adjustment, such as the sliding-scale 
plans referred to earlier in this paper. 

This does not mean that commissions 
can be expected merely to rubber stamp 
company proposals of rate advances al- 


 Thid., 1920, pp. 3-4. 


leged to be necessitated by increased 
costs. Nothing of the sort should, or will, 
happen. Discussing in its 1920 report 
this phase of the matter as it arose dur- 
ing the first World War, the New Hamp- 
shire Commission said: 


“Money, and to a less degree labor, have 
withdrawn from the utility field. The Com- 
mission has realized this acute situation and 
has made it a point to grant prompt and 
fairly liberal relief whenever application has 
been made for an increase of rates. This was 
absolutely necessary to preserve the service. 
In no cases, however, have the increases been 
granted until the Commission has been satis- 
fied that the applicant, under reasonably 
efficient ... management, was entitled to 
the same.’”!6 


Already the question has been put to 
many state commissions as to how such 
situations will be dealt with if and when 
they arise. The New Hampshire Com- 
mission has replied that it will have to 
cope with the problem as it develops; 
thus far the impact of rising prices has 
been but slight and the principal effect of 
the defense effort upon utilities in New 
England has been a marked gain in their 
prosperity. At the same time, it is doubt- 
less true of the state commissions gener- 
ally that under present conditions of 
uncertainty they are pushing for rate re- 
ductions much less aggressively than they 
would if they felt that the future could 
be foreseen with more confidence. And it 
is certain that, if rising costs demonstrate 
the necessity for increased revenues and 
if it is apparent that this need can really 
be met by higher rates—which does not 
necessarily follow—the commissions will 
not fail to act fearlessly, justly, and with- 
out hesitation. 

Although undoubtedly the commis- 
sions will endeavor to deal with all such 
problems as promptly as possible, there 
is no denying the fact that for them to 


6 Tdid., p. 2. 
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seek to do so will impose a great burden 
upon their facilities. Staffs, which are al- 
ready too frequently inadequate, are 
likely to be weakened both quantitative- 
ly and qualitatively by leaves of absence 
for military service. Unquestionably 
many activities of great potential impor- 
tance to the normal processes of regula- 
tion—such as analyses of fixed capital, 
studies of historical cost, and intensive 
work on the problem of depreciation— 
may have to be abandoned for the time 
being because of shortages of man-power 
on the part of both the utilities and the 
commissions and because of the load of 
more immediately pressing matters. Al- 
though temporary cessation of work on 
some of these very important undertak- 
ings would represent substantial losses of 
effort and necessitate some duplication 
when the tasks are later resumed, un- 
questionably the commissions will take 
a realistic view, counting such losses as 
necessary costs attributable to the move 
for national preparedness. 

In any emergency situation time is of 
the essence. Under such conditions there 
is always grave danger that impatience 
with delays under established procedures 
will lead to demands for ill-considered 
changes. Whether we like it or not, and 
whether the national administration is 
Democraticor Republican, the movement 
for preparedness is bound to involve a 
good bit of what is loosely described as 
“‘regimentation.” It would be most un- 
fortunate if this were carried to unneces- 
sary lengths in the field of public utilities 
and their regulation. Yet undue irrita- 
tion on the part of the utilities with the 
deliberative processes of state commis- 
sions in performing their statutory obli- 
gations to the public interest might 
easily lead in this direction and contrib- 
ute to such a result. 

During the first World War federal 
control and operation of the railroads 


were necessary to induce the degree of 
coordination which was absolutely es- 
sential to their efficient performance of 
an indispensable war-time function. On 
the whole it was recognized and wel- 
comed as such by the state commissions; 
troublesome jurisdictional issues were 
not raised. Commenting on this situation 
in its 1918 report the New Hampshire 
Commission said: 


“During the past two years the railroads 
of New Hampshire have experienced a radi- 
cal change. ... The people of New Hamp- 
shire are interested to know in what way the 
jurisdiction of the state over the railroads 
within its borders is affected by Federal con- 
trol. Has it any jurisdiction at all, and if so, 
what is it? .. . Recognizing that the work in 
hand for the whole nation was the winning 
of the war, this commission has studiously 
avoided raising the question of jurisdiction. 
For the duration of the war we have assented 
to practically all orders made by the Director 
General for the reason that we considered it 
was not in the public interest to do anything 
which might delay or interfere with the suc- 
cessful prosecution of the war... . The Di- 
rector General has repeatedly stated... 
that it is his wish to have the assistance of 
the different state commissions in dealing 
with local matters, because they, being on 
the ground, are much better informed and 
qualified to act than he is or can be. This 
arrangement is excellent so long as there is 
no difference of opinion. When there is, the 
issue of whether the Director General or the 
state through its public service commission 
has jurisdiction will be squarely raised. This 
question is certain to arise unless there is 
some further act of Congress more clearly 
defining just what control has been taken 
over by the Federal government and what 
control remains in the states.’’!” 


That the question was raised is well 
known; the answer is too familiar to re- 
quire elaboration here. The economic 
wisdom, and perhaps necessity, of ex- 
panding federal regulation of railroads 
and the consequent practical disappear- 
ance of the states from this field is not 


17 Tbid., 1918, pp. 3-5. 
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disputed.’* But it is submitted that im- 
portant among the actual motivating 
reasons for this change were the lure of 
uniformity and the apparent ease and 
simplicity of quick action, wholly apart 
from the merits of the economic issues of 
the case. 

Since 1920 important additions have 
been made to the jurisdiction of the In- 
terstate Commerce Commission; the 
transport agencies under its control now 
include motor and water carriers as well 
as railroads. Since that time also new 
agencies of federal regulation have been 
created in the public utility field. The 
Federal Communications Commission, 
Federal Power Commission, and Securi- 
ties and Exchange Commission all exer- 
cise important regulatory jurisdiction 
over interstate utility operations in 
certain of their phases and activities. 

Some of these newer federal agencies 
have already been engaged upon valua- 
ble studies looking to coordination of 
utility operations in the interest of na- 
tional defense. They are in a particularly 
good position to render invaluable assist- 
ance in any such effort. Under circum- 
stances of continued emergency, how- 
ever, it would not be surprising if de- 
mands for speedy and uniform action led 
to an enlargement of their functions to 
embrace, not only new spheres of inter- 
state utility operations, but perhaps 
many related intrastate activities as well. 
No doubt considerations of patriotism 
and the public good would again induce 
state commissions to cooperate whole- 
heartedly and to refrain from any jealous 
raising of troublesome jurisdictional is- 
sues. It is worth while, however, to point 
to the probability that, once established, 
such federal control is not likely to be 
diminished, and, further, to the proposi- 


18 Cf, I. L. Sharfman, The Interstate Commerce Com- 
mission (New York: Commonwealth Fund, 1931), 
Part I, Chs. IV and V. 


tion that such a departure from the prin- 
ciples of our dual political system should 
not be accepted as a continuing arrange- 
ment without convincing proof of its 
long-run desirability. 

Can this possible further centraliza- 
tion of control in the federal agencies be 
averted if the national emergency is of 
long duration? It would seem that it can 
be, but only through a full measure of 
cooperation on the part of all concerned. 
The state commissions, already aware of 
their immediate obligations to the con- 
suming public of their own communities, 
must recognize also their responsibilities 
to a larger public—to the owners of the 
utilities which they regulate and to the 
nation as awhole in its attempt to achieve 
greater security. They must organize for 
prompt action to meet whatever condi- 
tions may confront them and to partici- 
pate actively with appropriate national 
authorities in measures to promote any 
necessary coordination of facilities. These 
are tasks in which they engaged most ef- 
fectively in 1917-18 through the Nation- 
al Association of Railway Commission- 
ers, which provided a very active and 
able Special War Committee under the 
chairmanship of the Hon. Joseph B. 
Eastman, now Chairman of the Inter- 
state Commerce Commission.!® The Na- 
tional Association of Railroad and Utili- 
ties Commissioners recently created a 
committee charged with similar duties 
to serve as a medium through which all 
state commission activities relating to 
national defense may be cleared and 
brought to focus. 

Most students of transportation his- 
tory agree that the necessity for federal 
control and operation during the first 
World War would have been greatly re- 
duced, if not eliminated, had the rail- 

19The Report of this Committee appears in the 
Proceedings of the Thirtieth Annual Convention of the Na- 


tional Association of Railway Commissioners (Washing- 
ton D. C., 1918), pp. 23-40. 
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roads been able to subordinate their in- 
dividual interests and to organize a more 
effective collective effort.2° The regula- 
tory commissions were prepared to do 
their part and the state commissions 
stand ready to do so again. Will the utili- 
ties be willing and able to make the nec- 
essary sacrifices? Will they accept with 
reasonably good grace temporary shrink- 


20 See, e.g., I. L. Sharfman, The American Railroad 
Problem (New York: Century Co., 1921), Ch. III. 





ages of revenue, unavoidable delays in 
procedure, and losses of competitive ad- 
vantages without wasteful and vindic- 
tive litigation which, in the long run, is 
likely to lead only to more drastic, more 
onerous, and more highly centralized 
control? It is to be hoped that in both the 
spirit of public service and the sound 
business judgment of their owners and 
managements lies the basis for an affirm- 
ative answer. 





The Taxation of Urban Land-Value Increments 
By EDWIN H. SPENGLER* 


. history of land values in Ameri- 
can cities is replete with stirring 
accounts of fortunes quickly made dur- 
ing periods of frenzied speculation in the 
purchase and sale of land. In such boom 
periods there is a rapid turnover of title, 
coupled with sizable profits to the seller 
in each transfer, which results in a pyra- 
miding of urban land values far above 
the level that current yields or even 
potential income possibilities would seem 
to support. In the debacle that follows 
there are serious and widespread effects 
of dislocation and loss throughout the 
economy. This phase is characterized by 
general stagnation in the real estate 
market and an indefinite postponement 
of the taking up of land for purposes to 
which it is best suited. Without dwelling 
at great length upon the causes and ef- 
fects of these speculative excesses, it 
would seem safe to state that there is 
general popular support for the idea that 
effective restrictions or barriers should 
be set up to prevent a repetition of un- 
wholesome land booms in the future. In 
an effort to eliminate, or at least to miti- 
gate, some of the evils associated with 
the speculative buying and selling of 
land, both in urban and rural areas, 
numerous regulatory measures have 
been proposed. By far the greater num- 
ber of these plans for control would fall 
in the category of tax legislation and 
other devices of a fiscal character. 


The Graduated Farm Land Transfer Tax 


The most recent proposal along these 
lines has been the “‘graduated farm land 
transfer stamp tax.”! The author of this 


* Brooklyn College. 
1 J. A. Baker, “The Graduated Farm Land Transfer 


plan suggests a revision of the existing 
federal tax on deeds of conveyance so as 
to convert the measure from its revenue 
raising character into a tax having a 
powerful regulatory effect upon specu- 
lative activity in agricultural lands. The 
scheme would involve a change in the 
method of calculating the rate of tax, 
based upon: (1) the percentage increase 
in sales price and (2) the length of time 
the property has been held. As an alter- 
native proposal which would produce a 
similar effect, the writer points to the 
possibility of a flat capital-gains tax 
which would allow cumulative deduc- 
tions for past taxes paid by the seller to 
state and local governments during the 
period of ownership. This would have 
the effect of penalizing high profits 
realized over a relatively short period of 
time. Either plan has as its primary aim 
the effective discouragement of specula- 
tive trading in farm land. Revenue, if 
derived at all, is of secondary importance. 


Applicability to Urban Land 


A study of the applicability to urban 
land of devices such as these cannot es- 
cape some important considerations re- 
lating to the effect upon local revenues. 
As previously stated, the graduated tax 
is proposed chiefly as a regulatory meas- 
ure, with revenues an incidental feature. 
As the tax becomes more successful in 
curbing land speculation, it will be less 
and less productive of revenue. Added to 
this is the further observation that, al- 
though these devices should lead to 
greater value stability, a lower level of 
land values will probably result.? Antic- 
Stamp Tax,” 16 Fournal of Land & Public Utility 


Economics 21-9 (February, 1940). 
2 Ibid., p. 29. 
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ipation of confiscatory tax burdens 
with each rise in value might have a 
deflationary effect and property values 
would seek a level based upon conserva- 
tive estimates of long-time earning ca- 
pacity. Finally, reliance upon a federal 
tax on conveyances or on capital gains as 
a suitable instrument of control would 
result in a flow of whatever revenue there 
may be to the federal rather than to the 
local government. 

It must be borne in mind that the 
mainstay in local revenue systems has 
been the tax on land and other forms of 
property. Geographical expansion of 
municipal boundaries, growth of popula- 
tion, and increased demands for local 
services have led to a rise in public 
expenditures more rapid than the accom- 
panying increase in land values. The 
result has been a search for new sources 
of revenue. Under the circumstances, 
municipalities can ill afford to run the 
risk of suffering a possible reduction in 
aggregate size of the land value tax base, 
while at the same time they allow rev- 
enues derived from any scattered in- 
creases in this base to be drawn off by 
another division of government. 

Yet it seems clear that some form of 
public control in this direction is neces- 
sary. The most spectacular gains in 
privately owned lands have occurred 
within the cities, and in most instances 
there appears to have been some justifi- 
cation for a social stake in these higher 
values. In the conversion of raw land 
into suitable urban use, a considerable 
part of the value increase is needed to de- 
fray the costs of development. However, 
a substantial gain above these levels of 
cost can hardly be attributed solely to 
the efforts of the private owner. If this 
value rise is justified in terms of income 
possibilities and is not merely a tempo- 
rary phenomenon resulting from active 
trading, there appears to be an element 


of “unearned increment,” at least a 
portion of which has developed out of 
broad social factors of growth. In the 
larger cities these new value levels have 
involved cumulative increases running 
into hundreds of millions and billions of 
dollars. In order to capture, for the com- 
munity as a whole, a part of these 
socially created values some appropriate 
form of tax machinery must be set up. 

A few important points should be 
noted in working out a tax program for 
this purpose. 

First, if the local community is to de- 
rive revenue from the secular rise in its 
land values, the tax should be adminis- 
tered by the municipality rather than by 
the federal, or other central, government. 

Second, the burden of the tax must be 
sufficiently great so that it acts as an 
effective check upon speculative activ- 
ity; yet, not so high as to discourage 
further private real estate operations 
which involve the development or con- 
version of use of urban land. In judging 
how reasonable the tax load may be, 
existing state and federal capital-gains 
provisions in the income tax laws should 
be examined. As aggregate tax burdens 
on land-value increments tend to be- 
come confiscatory, land buyers are 
tempted to seek attractive investments 
elsewhere. Capital will flow into im- 
provements, with a tendency to keep 
land costs at a minimum. Cheap subur- 
ban land, where the ratio of improve- 
ment value to site value is high, will be 
taken up. Land in the untaxed peripheral 
areas also becomes attractive. This may 
result in a drift toward decentralization 
and a decline in the rate of new building 
operations within the city proper. Al- 
though these effects could, in some re- 
spects, be thought of as salutary, they 
are not very helpful, from the public 
revenue standpoint, to already matured 
Cities. 





56 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


Third, the computation of the amount 
of tax should accurately reflect the bona 
fide increase in value, so that the burden 
is clearly recognizable as a share in capi- 
tal gains, and not a further lien upon 
current income. 

Fourth, the revenues so obtained 
would be most appropriately applied if 
earmarked for capital outlays on local 
improvement projects. Streets, high- 
ways, bridges, parks, transit lines, sewer 
projects, etc., all help to make possible 
the further increase in land values of a 
developing community. The financing of 
such improvements through the use of 
revenue measures which employ land- 
value increments as a base is an appli- 
cation of the familiar principle of benefit. 


Increment Taxes 


Modified along these lines, so as to 
give greater emphasis to the revenue 
aspects, the graduated transfer tax plan 
becomes similar in character to the 
general idea of the increment tax. The 
latter scheme of taxation, which has 
received limited application in different 
parts of the world since the opening of 
the twentieth century, involves a per- 
centage levy upon future increases in 
land values. The base upon which the 
tax is calculated is the difference be- 
tween some previous value level and a 
subsequent higher land value; the rate 
may be either proportionate or pro- 
gressive in character. The frequency of 
collection may be determined by the rate 
at which property changes hands, or by 
a provision for a periodic assessment 
regardless of turnover of title. Revenues 
derived from these taxes lack the virtues 
of stability and elasticity inasmuch as 
they rise to a peak during a revival phase 
of the real estate cycle, and slump to a 
low level during times of declining 
values. 

‘However, because of their substantial 


revenue yields over long periods, they 
are admirably suited to capital financing 
which involves the retirement of im- 
provement bonds or which draws upon 
reserves previously collected. It was this 
feature, coupled with the idea that a 
revenue measure of this kind burdened 
those landowners who are best able to 
pay, which led to the proposal that the 
increment tax might serve as a desirable 
substitute for the special assessment 
technique of defraying costs of local im- 
provements.’ This plan sought to 
substitute for the ofttimes arbitrary and 
inequitable special assessments, “‘a form 
of taxation, which, recognizing the con- 
tinued general contributions of society 
to the growth of private property values, 
attempts to obtain for the government a 
small percentage of these gains.” 


Alternative Proposals 


Two proposals for urban land-value 
increment taxation are here presented. 
Under the first plan, similar to the as- 
sumptions made in the suggested grad- 
uated transfer tax, both buyer and 
seller file sworn statements setting forth 
the present sales price of the land. The 
seller also states the purchase price as of 
the time of the preceding transfer, and 
the improvements made, less deprecia- 
tion since that date. With these data, 
properly checked for accuracy, it is then 
possible to calculate a suitable tax rate, 
based upon a table of progressive rates 
varying directly with the per cent of 
profit on the sale, and inversely with the 
length of time the property was held 
prior to the sale. The local tax depart- 
ment then computes the amount of the 
tax due and places a lien against the prop- 
erty. Since the burden is upon the 


8 Bureau of Economic Research of Brooklyn College, 
“The Increment Tax vs. Special Assessments,” 
Bulletin, National Tax Association, June and October, 
1935; March and May, 1936. 
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seller, the tax must be allowed for in the 
adjustments at the time of closing title. 
The seller naturally takes the estimated 
amount of this tax into consideration 
when formulating his original asking 
price. 

An illustration will show the mechan- 
ics of operation of the tax. Suppose the 
tax rate is made to range from a low of 
5% (applicable to increments in value of 
20% or less on properties held for 10 
years or longer) to a high of 15% for 
increments exceeding 100% on proper- 
ties purchased less than one year ago. 
Mr. Brown, who purchased a tract of 
land five years ago for $12,000 now finds 
that he can sell it for $20,000 gross. On 
the basis of the rate schedule, the tax 
would be 7% on ($20,000-$12,000), or 
$560. Had Mr. Brown purchased the 
land more recently, or for less money, the 
rate, and consequently the tax, would 
have been higher. Conversely, had the 
property been acquired longer ago, or at 
greater cost, the tax would have been 
lower. 

The second plan is a proportional in- 
crement levy of, say, 10% imposed 
annually upon calculated land-value 
increments. Each year the highest as- 
sessed value previously recorded for a 
given parcel is deducted from the current 
assessed valuation. To this base is ap- 
plied the 10% tax. If there is no positive 
remainder, there is no tax. Should the 
land value decline and then later recover, 
no tax would be imposed until the value 
again rose beyond the highest level pre- 
viously established. In the illustration 
used above, the official annual assessed 
valuations of Mr. Brown’s property in 
the five years during which he owned it 
were: 


IMBGAGERE oy 865i 20's ceo cane $13,500 
SCOR HERR 6: 66s £6 cs nein cece cerees 13,500 
MRM MOREE «<5 vine olf eect ecicenee 16,000 
BOuUcele VOah o.oo. csc Sevens wees 18,000 


UR VOR 5 ois vende wotend ueees 18,000 


Since the previously established assessed 
value of the land was $14,000 before Mr. 
Brown purchased it, no increment tax 
is payable at the end of the first and 
second years. The third year shows a 
rise of $2,000 above the previously es- 
tablished high of $14,000 and calls for a 
tax of $200. The fourth year evidences 
another $2,000 rise, and a further tax of 
$200. Since no increase is recorded for 
the fifth year, no increment tax is pay- 
able. 

If a simple proportionate tax of 10% 
had been applied in this way to land- 
value increments in New York City since 
the beginning of the twentieth century, 
aggregate receipts from this source 
would have been well over $600,000,000. 
In Chicago, revenues from a tax of 
this kind would have been at least 
$400,000,000 during the same period.‘ 
These sums would have helped consider- 
ably in financing part of the cost of 
public improvements undertaken by 
these cities since the turn of the century. 

Obviously, according to the latter 
plan, it is necessary to have a first-class 
bureau of assessment, working with the 
most advanced appraisal techniques, and 
diligently ferreting out any discrepancies 
which may arise. There must also be a 
board of appeals to hear and pass upon 
all pleas for equitable assessments. How- 
ever, since this is a necessary feature in 
the sound administration of all real es- 
tate taxes, such administrative ma- 
chinery, in all fairness to the local 
taxpayer, should always exist. 

Many variations might be introduced 
in applying this latter plan. The rate 
structure could be made progressive, 
depending upon the percentage of in- 


4 Estimates based upon data in reports of the Com- 
missioners of Taxes and Assessments, New York City, 
and Homer Hoyt, One Hundred Years of Land Values in 
Chicago (Chicago: University of Chicago Press, 1933), 
Pp. 470. 





58 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


crease in value in a given year; cumula- 
tive offsets could be allowed for property 
taxes previously paid, in order to favor 
the long-time investor over the specula- 
tor; assessed value at the time a property 
is sold could be made the new base when- 
ever a sale occurs, instead of using the 
previously established high value level. 


Appraisal of Increment Taxation 


Whether or not modifications of this 
kind are introduced, the taxation of 
urban land-value increments in either of 
the two forms just proposed appears to 
have considerable merit as a feature of 
local revenue systems. Without advanc- 


ing an argument as far-reaching in its 
fiscal significance as that put forth by 
advocates of the single-tax, it is impor- 
tant to note that authorities and students 
in the field of urban development are in 
rather close agreement on the doctrine 
that land rent and land value are, in the 
main, social products, dependent upon 
collective needs and created by the 
general growth of the community. The 
efforts to curb premature or unhealthy 
expansion of values, and to share in the 
gains occasioned by steadily rising land 
values are more and more coming to be 
regarded as proper and socially desirable 
extensions of governmental authority. 
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Tax Equivalents of Municipal Electric 


Utilities in Minnesota 
By ARTHUR BORAK* 


Introduction 


Begs continued widespread interest 
in the relationship of public opera- 
tion of utilities to public finances has 
prompted the author to undertake the 
continuation of a study made five years 
ago and published in this Fournal.’ In 
this study, pertaining to electricity, mon- 
ey transfers from receipts and free serv- 
ices contributed by municipally.owned 
electric utilities to their municipalities 
are compared with taxes paid by private 
electric utilities. Not only have the data 
been brought down to date, but a larger 
number of publicly owned plants have 
been included in this study than in the 
previous one, both for the period pre- 
viously covered and for subsequent years. 
Furthermore, improvements and refine- 
ments in the data, making for greater ac- 
curacy than before, have been made pos- 
sible by the availability of more complete 
information on the operations of publicly 
owned electric plants. Improvements in 
the accounting practices of some munici- 
palities have also contributed to this re- 
sult. Electric rates, municipal tax levies, 
and municipal debts in communities 
served by publicly owned electric plants 
and in those served by private electric 
utilities are also examined again. In this 
article conformity as far as possible with 
the previous presentation is observed in 
order to facilitate comparisons. 

The discussion which follows is in- 


* Associate Professor of Economics, University of 
Minnesota. 

1 Arthur Borak, “Public Contributions of Munic- 
ipally Owned Electric Utilities Compared with Taxes 
of Private Electric Utilities in Minnesota,” 13 Yournal 
of — & Public Utility Economics 116-29 (May, 
1937)» 


tended to be as objective as possible, and 
devoid of sentiment or other prejudices 
for either public or private operation. The 
purpose is merely to clear the atmosphere 
surrounding controversial and much dis- 
cussed matters concerning which basic 
facts or attempts to get them have been 
conspicuous by their absence. 

Of the 747 incorporated cities and vil- 
lages in Minnesota, 60, with populations 
totaling approximately 184,000, gener- 
ate and distribute electricity and 75, 
with populations totaling approximately 
111,000, distribute at retail electricity 
purchased at wholesale from other utili- 
ties. Of the latter group, 62 purchase cur- 
rent from private utilities and 13 from 
publicly owned plants in near-by com- 
munities.? Hence, electric enterprise in 
most of this group of cities and villages is 
a hybrid of public and private ownership 
and operation.’ At the end of the period 
covered by the previous study (end of 
the year 1934) 47 communities were gen- 
erating and distributing current. 

The availability of PWA grants in re- 
cent years has stimulated interest in 
municipal ownership and operation of 
electric facilities in some communities 
where there were none before, although 
it is very interesting to note that a 
PWA grant has been used by only one 
municipality to construct a new generat- 
ing plant where such facilities did not ex- 
ist previously. However, such grants 
have been used by almost a dozen munic- 

2 At the end of the period covered by this study (end 
of the year 1939) 58 cities and villages generated and 
distributed electricity and 76 distributed current pur- 
chased elsewhere. Population figures used in this study 
are as of 1930. 


3 Minnesota Year Book, 1939, pp. 218-38, with cor- 
rections to date. 
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ipalities having generating plants to im- 
prove or extend their systems. For many 
years previous to the recent increase in 
the number of municipalities generating 
electricity, there was a tendency for 
cities and villages to cease generating 
current, with many of them subsequent- 
ly purchasing and distributing it. 


Transfers and Free Services 
versus Taxes 


Municipally owned utilities do not pay 
taxes in Minnesota,‘ but they sometimes 
make contributions to their municipali- 
ties in the form of money transfers and 
free services. A great deal of controversy 
wages over how these compare with the 
taxes that would be paid to cities and 
other political units if the utilities were 
privately owned. Data compiled for 
Minnesota, which are presented in Ta- 
bles I, II, and III below, shed some light 
on this problem. 

In these tables the contributions of 
money transfers and free services to the 
municipality by electric utilities in com- 
munities with municipally owned gen- 
erating plants are compared with both 
total (federal, state, and local) taxes and 
state and local taxes paid by private 
companies in the state.’ The contribu- 
tions and taxes are reduced to ratios or 
percentages of gross revenue to permit a 
comparison of the two groups over the 
18-year period covered in this study. An 
effort was made to obtain the necessary 
data for as many municipally owned 
generating plants and private companies 
as possible. The data pertain to 40 of the 
58 publicly owned generating plants in 
the state at the close of 1939 and to sev- 
eral large private electric companies 
serving a substantial portion of the com- 


4 Besides federal taxes, private electric utilities in 
Minnesota are subject to state and local taxes, including 
state and local property tax levies. 

5 The communities which own their electric distribut- 


munities in the state which rely on pri- 
vate companies for their current. The 
communities in both groups are spread 
throughout the state. The data pertain 
to electricity except for four municipal- 
ly owned generating plants in Table I 
where the amounts for gross revenue in- 
clude some water and steam heating 
revenues and in one case gas revenue as 
well. In these cases, identification of the 
sources of money transfers as between 
electric and other utility revenues was 
impossible. 

In Table I the aggregate amounts of 
gross revenue for each year are for the to- 
tal number of communties. The total 
number includes a somewhat smaller 
number for each year where contribu- 
tions of one kind or another have been 
made; the others made no contributions. 
The aggregate amounts of these contri- 
butions for each year appear in the fifth 
column. They represent the sum of the 
money transfers, exclusive of loans not 
definitely written off, and the money val- 
ue of free services. The money transfers 
are money contributions to the munici- 
pality—frequently to the general fund— 
and to the water department in the case 
of two plants for which the electric de- 
partment is separated from the other 
utility departments in the financial state- 
ments or the accounting systems. They 
also include capital expenditures on the 
ornamental lighting systems or white 
ways in six municipalities which would 
build and own such street lighting sys- 
tems if a private company supplied the 
current for street lighting. The free serv- 
ices pertain to current for street lighting. 
They also include current for water 
pumping in the case of nine plants in 
which electricity and water services are 


ing systems through which they sell at retail current 
purchased at wholesale are omitted. The bulk of these 
communities represent neither public ownership nor 
private ownership, but a hybrid of the two. 





TAX EQUIVALENTS OF MUNICIPAL PLANTS 61 


financially separated or the amount of 
current used for water pumping is 
known, and current for lighting public 
buildings in the case of at least five 
plants. Free water and heat to the mu- 
nicipality are also included in the case of 
two plants, for which money transfers 
from electric sources could not be sep- 
arated from money transfers from other 
utility sources. As to current, that for 
street lighting and water pumping con- 
stitute practically all the free current of 
an electric utility. The rest, like current 
for lighting the city hall, is comparative- 
ly insignificant. 

The money value of these free services 

6 The author believes that greater accuracy is attained 
in evaluating free services by application of the rates 
charged by the private company serving the nearest 


community of comparable size than by use of the aver- 
age rates charged by private companies as a group. The 


was obtained by applying the rates 
charged by a private electric company in 
the nearest community of comparable 
size for current for these purposes to the 
amounts of current involved in the free 
services.® In each case the rates in effect 
during the year in which the free service 
was given were used. If some charges 
were made by the municipally owned 
plant, the excess of such rates or charges 
of the private electric company over the 
rates or charges of the municipally owned 
plant were applied to the amounts of cur- 
rent involved. Incidentally, the gross 
revenues of the publicly owned plants, 
as recorded in financial statements or ac- 
rates charged by this particular company in each case 
would most likely, if not certainly, be charged for the 
services if the community with its own plant were served 


by a private company so far as the publicly owned plants 
covered by this study are concerned. 


TaB_e I. Evecrric Utitiry REVENUES TRANSFERRED TO OTHER MunicipaL Funps 
AND THE VALUE OF FREE SERVICES TO MUNICIPALITIES IN COMMUNITIES SERVED BY 
MuniciPpALLy OWNED GENERATING PLants IN MINNESOTA* 








Total Electric 
Gross Revenue 


(3) 


Number of 
Communities 


Ratio of 
Transfers and 
Free Services 

to Gross Revenue 
(6) 


Amount of 
Electric 
Transfers and 
Free Services 
(5) 


Number of 
Communities 
with Transfers 
and Free Services 





$ 659,434 
910, 583 
1,197,800 
1,166,070 
1,336,084 
1,791,549 
1,971,859 
2,074,804 
2,201,213 
2,383,401 
2,201,191 
2,182,279 
2,397,284 
2,636,087 
2,902,050 
31431,958 
3,678,73 
41103,93 


$39,226, 316 











23,589 
4,000 
67,932 
63,292 
50, 888 


58 
44 
6 
4 
8 


2 

7 

8 
12.77 
14.96 
17.24 
11.14 
14.00 
10.80 
10.84 
13.43 
10.62 


9.84tt 


84,099 
971949 
151,515 
304,325 
329,257 
376, 306 
267,167 
369,175 
313,345 
372,040 
4931977 
435,764 


$3,859, 586 


3 
5.67 
5.43 
3.61 
54,965 3-07 
4.26 
4-72 
6.88 











* The data in this table have been compiled from information obtained in financial statements, auditors’ reports, correspondence, various 
issues of the Minnesota Year Book, and interviews with various publicly owned and private utility officers and employees. 


Combined ratio. 


PWA grants of $473,601 in the aggregate to 11 of these utilities from 1934 to 1939, inclusive, for capital expenditures have probably 


enabled some of these recipient utilities to suppl 
iven without such grants. If, in conformance wi 


utions of publicly owned enterprise and taxes of private enterprise, the most extreme assumption is made that 


funds and free services to their municipalities which could not or would not have been 
the possible claim that such grants should be deducted in a comparison of public contri- 


ditional funds and free 


services equal to and made possible by these grants were given during the period covered by this table, total transfers and free services are 
$473,601 less than $3,859,586 or $3,385,895 and the combined ratio is 8.63. 
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counts, were corrected where necessary 
to include the money values of the free 
services. Hence, in 1937, 34 municipally 
owned generating plants had aggregate 
gross electric revenues of $3,431,958 
(Table I). Twenty-nine of these 34 plants 
contributed in the aggregate $372,040 to 
their municipalities in electric money 
and free services. The latter amount was 
10.84% of the aggregate gross electric 
revenues of the 34 plants. 

Cases where money transfers occurred 
from the municipality or, where finan- 
cially separated, from the water or heat 
departments to the electric department 
(direct subsidies), or where the munici- 
pally owned plant’s charges for current 
for street lighting and water pumping 
were higher than charges of the private 
company serving the nearest community 
of comparable size (indirect subsidies) 
were ignored; in other words, they were 
not deducted from contributions of the 
generating plants. Such direct subsidies 
to the electric department were not nu- 
merous, but in some instances, particu- 
larly with respect to some transfers from 
the heat department, were quite sub- 
stantial. Indirect subsidies or over- 
charges were quite numerous in the case 
of current for water pumping. In some of 
these instances the charge for water 
pumping was very high for the amount 
of current involved. 

In connection with direct subsidies, 
the PWA grants to some utilities are im- 
portant. These are received directly from 
the Federal Government which does not 
own or receive contributions from the re- 
cipient utilities. Eleven of the munici- 
pally owned utilities included in this 
study received an aggregate of $473,691 
in such grants for capital expenditures 
from 1934 to 1939 inclusive. Such a sub- 
sidy is really the depreciation over the 
course of time on the investment of the 
grants and may take the form of in- 


creased earnings “plowed back” into the 
property, reduced rates to private users 
of the service, money transfers to the 
municipality or to other utility depart- 
ments, or free services to the municipal- 
ity. It is possible that none of these will 
come about if the grants are dissipated 
in inefficient operations. These grants 
have probably enabled some of these re- 
cipient utilities to supply funds and free 
services to their municipalities in the 
past or in the future which could not or 
would not have been given without such 
grants. Six of these 11 recipient utilities 
have contributed money and all but one 
of them have contributed free services of 
some kind in recent years. 

In several cases the electric depart- 
ment was assumed to be the contributor 
of money transfers where the source of 
them as between the electric and other 
utility departments was not very clear 
but where it appeared that the electric 
department supplied the funds. Besides, 
all-night service for center lights in all 
cases and either all-night or midnight 
service for ornamental lights, as the case 
may be, were assumed with respect to 
street lighting in applying private utility 
rates. The lights of some municipally 
owned plants are on a moonlight basis. 
The effect of this assumption was to en- 
large the money value of free service in 
some instances. Furthermore, the ade- 
quacy of the provision for depreciation 
may be questioned with some of these 
plants. Inadequate provisions for certain 
costs like depreciation, as well as inaccu- 
rate accounting practice, make uncer- 
tain sometimes, when a contribution in 
money or in free service is made, whether 
it is a return from the investment or a re- 
turn of the investment. Finally, such 
data as those compiled and analyzed in 
this study are obtainable only for mu- 
nicipally owned plants which publish 
or furnish financial statements or main- 
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tain accounting systems of compara- 
tively good quality. As a rule, such 
plants are very likely to be those with 
comparatively good financial results. 
Therefore, it is very probable that the 
plants represented in Table I compare 
more favorably with the private electric 
companies represented in Table II than 
would all municipally owned generating 
plants in the state. In any case, omitted 
free services of a minor nature rendered 
by these plants are more than offset. In 
short, the position taken here is that the 
situation with respect to the municipally 
owned generating plants is presented in 
Table I in a fair and reasonable manner. 
These plants, most of which are shown to 
have been making contributions during 
the 18-year period, may be considered to 
be a group comparable with several pri- 
vate electric systems, each with their 
several generating plants serving numer- 
ous communities.’ 

The ratios for the municipally owned 
plants (Table I) show a rough, uneven 
tendency to increase over most of the pe- 
riod covered and, less clearly, to decrease 
in recent years. After a substantial in- 
crease in 1931 over 1930, the ratios have 
been on a distinctly higher level than 
prior to 1931. This higher level and par- 
ticularly the comparatively high ratios 
from 1931 to 1935, inclusive, were at- 
tributable primarily to the fact that 
some plants began making contributions 
and some increased their contributions 
after 1930. No doubt the financial diffi- 

‘culties of the communities contributed 
to this tendency. After 1930, almost % 
to about 34 of the contributions from 

7 In the comparison of these contributions with taxes 
of private electric companies which follows, the former 
have not been adjusted downward in consideration of 
the possibility, stressed by some people, of regarding 
a portion of the contributions of publicly owned plants 
as a return on public investment in excess of the amount 
of outstanding debt upon which interest is paid. In this 


connection it is interesting to note that some point out 
the possibility of treating at least some portion of these 


year to year, consisting for the most part 
of money transfers, were made by three 
plants in 1931, four plants in 1932, 1933, 
1934, 1936, and 1937, and six plants in 
1935, 1938, and 1939. Most of these 
plants are in communities with popula- 
tions over 5,000. Four of these plants, all 
of which are in such communities, con- 
sistently contributed substantial annual 
amounts from 1932 to 1939, inclusive. As 
a group, the plants in communities with 
populations over 5,000 included in this 
study did not contribute annually over 
the period after 1930 percentages of their 
gross electric revenues significantly dif- 
ferent from those contributed by the rest 
of the included plants as a group, all of 
which are in communities with popula- 
tions less than 4,000. The contributions 
of the large plants were comparatively 
large, but so were their revenues. 

The data for electric taxes and electric 
gross revenues for several private electric 
companies serving a large aggregate of 
communities and involving the bulk of 
the electric business in Minnesota are 
presented in Table II. These companies 
generate all of their current. Ratios are 
presented for both total (federal, state, 
and local) taxes and also state and local 
taxes. Some people, in viewing this prob- 
lem of contributions versus taxes, as- 
sume that federal taxes should be ex- 
cluded. In fact, some people take this po- 
sition with respect to the taxes of all 
governmental units except the munici- 
pality. On the other hand, it must be 
remembered that some one must pay 
taxes to support governmental units, in- 
cluding the Federal Government. Pri- 
contributions as return comparable to interest and 
dividend payments by private utilities on their entire 
investment, whereas others argue that publicly owned 
utilities should be operated on a no-return basis or, as 
some put it, treated as cooperatives as a matter of 
policy. In any case, lack of necessary information and 
variations in policies with respect to contributions and 


debt retirement among municipally owned plants make 
such an adjustment very difficult, if not impossible. 
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vate utilities pay taxes toward support of 
all of them. Furthermore, the demand 
for exclusion of federal taxes in the com- 
parison involved here becomes especially 
questionable in recent years in the light 
of the increase in federal taxes relative 
to state and local taxes and the increase 
in amounts and kinds of federal grants to 
the states and their local units, includ- 
ing PWA grants to some municipally 
owned electric utilities. 

The series of ratios in Tables I and II 
are brought together in Table III. The 
ratios for the municipally owned plants 
may be compared with both the ratios of 
total taxes and ratios of state and local 
taxes of the private companies. 

As indicated in Table III, the ratios 
for the municipally owned generating 
plants are less than either of the cor- 
responding ratios for total taxes or for 
state and local taxes for the private elec- 
tric companies in eight of the 18 years or 
in 1922, 1923, 1926, 1927, 1928, 1929, 
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1930, and 1939; and less than the cor- 
responding ratios for total taxes for the 
private electric companies in 14 years 
(including the last four years) of the pe- 
riod, the exceptions being 1931, 1932, 
1933, and 1935 with a difference in the 
ratios of less than % of 1% in the latter 
year. As pointed out previously, contri- 
butions were commenced or increased 
during these exceptional years in some 
communities. Incidentally, the ratios for 
the municipally owned generating plants 
were less than the ratios for state and lo- 
cal taxes for the private electric compa- 
nies in the eight years of the period when 
they were also less than the correspond- 
ing ratios for total taxes for the private 
electric companies. The ratios for the 
publicly owned plants were less than 
those for state and local taxes for the 
private companies to the extent of only 
3% of 1% or less in 1930 and 1939 and 
were greater only to the same extent in 


1924, 1925, 1934, 1936, and 1937. 


TaBLeE II. Taxes or SEVERAL Private ELectric CoMPANIES 
SERVING CoMMUNITIES IN MINNESOTA* 








Total Federal, 
State and Local 


State and Local 


Ratio of Total Ratio of State 


Total Electric 
Gross Revenue 


(2) 


Taxes Charged to 
the Electric 
Department 

(3) 


Taxes to Gross 
Revenue 


(4) 


Taxes Charged 
to the Electric 
Department 


(5) 


and Local Taxes 
to Gross Revenue 





$ 11,347,467 
12,900, 532 
15,899,439 
23,192,953 
28,274,019 
29,894,465 
31,461,701 
32,913,154 
33,834,781 
3412531245 
31, 809,745 
30, 489,352 
32,099,411 
33,076, 768 
35,789, 892 
37,248,916 
36,515,894 
39,225,151 





$ wae 
1,038, 55 
11 324,896 
1,739.4 
oy ier 
2,729,721 
2,839,600 
2,806, 186 
3,004, 166 
sree eee 
315341440 
3,619,969 
41412, 379 
41556, 523 
5,171,399 
$1300, 927 
6,175,755 
6,870,459 





8.55 
8.05 
8.33 
7.50 
9-43 
9-13 
9-03 
8.53 
8.88 
8.58 
II.11 
11.87 
13-75 
13.78 
14.45 
14.2 
m4 
17.52 


$ 584,788 
645,435 
817,446 

1,228, 305 
1,978,009 
2,007,658 
2,194,697 
2,157,399 
2,449, 60 

2,653,920 
2,850,036 
2,926, 343 
313741575 
3+495,596 
3,649,341 
3,931,622 
41214,173 
41459390 








$530,226, 885 


$61 , 700,629 


11.64f 





$45,618,341 








* The data in this table have been compiled from financial data obtained from private utility companies either directly or by correspondence. 


¢t Combined ratio. 
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TaBLe III. Ratios or CONTRIBUTIONS OF 
MunlIciPpALLy OwNED GENERATING PLANTS 
AND TAXES OF PrivaTE ELectric Com- 
PANIES TO Gross ELEcTRIC REVENUE 
In MINNESOTA* 





Municipally 
Owned Gen- 
erating Plants 


Ratio of Elec- 
tric Transfers 
and Free Serv- 
ice to Electric 
Gross Revenue 
3-58% 
44 
5.67 
5-43 
3.81 
3-07 
4-26 
4.72 
6.88 
12.77 
14.96 
17.24 
11.14 
14.00 
10.80 
10.84 
13.43 
10.62 


Private Electric 
Companies 





Ratio of State 
and Local 
Electric Taxes 
to Electric 
Gross Revenue 


Ratio of Total 
Electric Taxes 
to Electric 
Gross Revenue 





5.15% 
5.00 


5-14 


8.55% 
8.05 
8.33 
7.50 
9-43 
9-13 
9.03 
8.53 
8.88 
8.58 
II.11 
11.87 
13.75 
13.78 
sae 
4-23 
16.91 
17.52 


1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1939 


Combined 
Ratio 











9.84%t 11.64% 8.60% 


* The data in this table have been taken from Tables I and II. 
t If PWA grants are deducted, this combined ratio becomes 8.63, 
as pointed out in a footnote of Table I. 





The combined ratio for the entire pe- 
riod for publicly owned plants is lower 
than the combined ratio for private com- 
panies for total taxes but higher than the 
combined ratio for private companies for 
state and local taxes. The relationship 
between PWA grants and contributions 
of recipient municipally owned generat- 
ing plants has been pointed out. Some 
may claim that such grants should be de- 
ducted from contributions of the recipi- 
ent utilities in comparing public with 
private ownership and operation as to 
public contributions and taxes. The ex- 
tent of the relationship is unknown. 
However, if, in conformance with this 
claim, the most extreme assumption is 
made that additional contributions equal 


to and made possible by these grants 
were given during the period covered by 
the study and the aggregate of such 
grants are deducted from the total con- 
tributions, as presented in Table II, the 
adjusted combined ratio for the munici- 
pally owned generating plants is lower 
than before but remains below the pub- 
licly owned companies’ combined ratio 
for total taxes and slightly above their 
combined ratio for state and local taxes. 
Thus it appears that the combined con- 
tributions in money and free services of 
the electric departments of municipally 
owned generating plants in Minnesota 
over the 18-year period covered in this 
study, with some exceptions, constitute 
a smaller ratio of their gross electric in- 
come, corrected to include the mone- 
tary value of these free services, than the 
ratio of all taxes charged against the elec- 
tric department to the electric gross in- 
come of private electric utilities serving 
communities in Minnesota. 

The ratios of contributions to gross in- 
come of these publicly owned plants are 
less than the ratios of state and local 
taxes to gross income of private com- 
panies in nearly 14 of the years in the pe- 
riod, all but one of which years are in the 
early half of the period. In other words, 
it appears that, with some exceptions, 
the contributions in communities with 
municipally owned generating plants 
have not been the equivalent of total 
taxes and during a large portion of the 
time have not been the equivalent of 
even state and local taxes. About half of 
the time that they were in excess of the 
equivalent of state and local taxes, the 
excess was very small. However, as 
noted above, there have been exceptions 
for the municipally owned generating 
plants in the aggregate for four of the 18 
years as to total taxes, the excess in the 
ratios in favor of these plants being very 
small in one of these four years. Further- 





















more, in occasional years, some individ- 
ual municipally owned generating plants 
have contributed more than the year’s 
tax equivalent. But the rule appears to 
be the opposite. The contributions, par- 
ticularly the money transfers, of munic- 
ipally owned generating plants, even in 
communities where the plants consist- 
ently make some annual contributions 
over the course of time, are much more 
irregular than taxes as sources of gov- 
ernmental income. Since 1930 these con- 
tributions have quite frequently been the 
result of public pressure for them by 
communities in financial difficulties. Un- 
der this pressure, liberal contributions or 
liberal increases in them are made for a 
time from earnings, past accumulations, 
or both at a pace which sometimes ap- 
pears to be detrimental to a sound policy 
concerning provision for depreciation. 
Then the contributions are stopped or 
become comparatively less liberal. At 
times the demands of the public for con- 
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tributions to the municipality or for re- 
ductions in service rates to private cus- 
tomers, together with its lack of under- 
standing of depreciation and the neces- 
sity for its provision, present a difficult 
situation for the managers of publicly 
owned utilities. 


Electric Rates 


It may be contended that, if the con- 
tributions are less than taxes, the service 
rates to customers in communities with 
publicly owned generating plants are 
lower than those of the private utilities, 
for the rates may be predicated in the 
former upon costs of operation which do 
not necessarily include taxes. Such a con- 
tention is not warranted by the data pre- 
sented in Table IV with respect to cur- 
rent for residential use which is the chief 
market for publicly owned plants. The 
data on electric rates gathered by the 
Federal Power Commission in Minnesota 
reveal that the average monthly bill for 


TaBLe IV. Cyarces Mave sy MunicipaLty OwNED GENERATING PLANTS AND 
PrivaTE CompANIES IN MINNESOTA FOR RESIDENTIAL UsE or ELEcTRICAL 
Current* (Net Montuiy CuArGE AS OF JANUARY I, 1940) 








58 Communities Served by Municipally 


417 Communities Served by 
































Owned Generating Plantst Private Companiest 
Kwhs.§ Approximate Middle Approximate Middle 
High | Low | Median Half of Communities High | Low | Median Half of Communities 
Range No. Range 

2.00 $ 1.05 $ 1.00-$ 1.20 | $ 2.90 $1.00] 312 | $ 1.00-$ 1.35 
25 3.00 -50 %.96 | 36 1.46- 2.00 4-00 | 1.00 1.66 | 223 1.60- 2.05 
40 4.05 .80 2.54 | 36 2.25- 3.00 5.35 | 1.60 2.66 | 237 2.46- 3.18 
100 7.20 | 2.00 4.50 | 30 4.05— 4.90 9-13 | 3.30 4.56 | 232 4.20- 4.96 
250 10.75 | 4.32 7.79 | 31 7.22- 8.50] 15.90 | 6.30 7.60 | 229 7.50- 8.88 
18.00 | 6.57] 10.65 | 30 10.20- 11.50 | 30.90] 9.15] 10.23 | 232 10.00— 12.01 
































* Compiled from data from the Federal Power Commission, Typical Electric Bills, Minnesota, 1940. (FPC R-r9-Minnesota.) The columns 
showing median charges are interesting. It will be noted that the charges of the private companies are higher than those of municipally owned 


generating plants for 40 and 100 kwhs. and lower for the other amounts of current. Furthermore, these charges of the private companies 


are based upon their actual rates unadjusted for taxes they pay. 


t The 76 communities which own their electric distribution systems and purchase their current wholesale from private companies in 63 


cases, from neighboring municipally owned generating plants in 11 cases, and from neighboring municipally own 


two cases are not in this table. 


distribution systems in 


t The figures for the 417 communities served by private companies are not adjusted downward for taxes which they pay and from which 


municipally owned generating plants are exempt. 


uch taxes im general appear to be in excess of the quite irregular money transfers and 


the monetary value of free services contributed by municipally owned plants to their communities. se 
The rate report of the Federal Power Commission does not cover communities with populations below 250. Hence, about 160 communities 
served by private companies are not in this table. All 58 communities served by their municipally owned generating plants have populations 


in excess of 250. 


§ Billings are based on a five-room residence for the following services with the various amounts of current: lighting and small appliances 
for 15, 25, and 40 kwhs.; lighting, small appliances, and refrigeration for 100 kwhs.; lighting, refrigeration, and cooking for 250 kwhs.; and 
li mine. refrigeration, cooking, and water heating for 500 kwhs. These service distinctions are significant, of course, only for communities 

a’ 


which have separate rates and meters for them. 
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residential use as of January 1, 1940 was 
lower for 40 and 100 kwhs. and higher for 
15, 25, 250, and 500 kwhs. in the 58 
communities served (on January 1, 
1940) by their municipally owned gen- 
erating plants as a group than in 417 in- 
corporated communities (out of 579) 
served by private electric companies as a 
group.® 

During the decade of the thirties elec- 
tric rates of both publicly owned and 
private electric utilities have tended 
downward. Comparison of the data in 
Table IV with similar data compiled 
from the same source in the previous 
study shows that the average monthly 
bills for all of the various amounts of cur- 
rent on January 1, 1940 are lower than 
those for January 1, 1935 in both groups 
of communities.? However, the extent of 
the decreases varies with the amount of 
current and group of communities. The 
average monthly bills as of January 1, 
1935 for 15 and 25 kwhs. were lower in 
the group of communities served by their 
municipally owned generating plants 
than in those served by private electric 
companies to the extent of 15¢ and 26¢ 
respectively; as of January 1, 1940 they 
were higher to the extent of 5¢ and 9¢ re- 
spectively. The average monthly bills as 
of January 1, 1935 for 40 and 100 kwhs. 
were higher in the group served by their 
municipally owned generating plants 
to the extent of 4¢ and 9¢ respectively; 
as of January 1, 1940 they were lower to 
the extent of 12¢ and 6¢ respectively. 
The average monthly bills as of both 
dates for 250 and 500 kwhs. were lower in 
the group served by private utilities to 
the extent of 60¢ and $5.00 respectively 
on January 1, 1935 and I9¢ and 42¢ re- 

8 In this study the median average has been selected 
over other possible types of averages with respect to 
service charges, municipal taxes, and municipal debts 
because the influence of some extreme cases on the 


result is minimized in its computation. Among the 
electric plants and communities covered in this study, 


spectively as of January 1, 1940. In other 
words, the various average bills in the 
two groups of communities are closer to- 
gether than in 1935. The terrific decrease 
in the difference between the average 
bills for 500 kwhs. means that many of 
the communities served by their munici- 
pally owned generating plants have “‘put 
in” water heaters in response to the ini- 
tiation of comparatively low promo- 
tional rates for current for water heating 
during the last five years. 

It may be contended by some that the 
substantial number of municipally owned 
electric enterprises in Minnesota has 
probably been a competitive factor mak- 
ing for a lower level of rates in the state 
than would prevail otherwise. Others 
may differ with this contention. 


Tax Rates and Debts in Communities 
with and without Municipally 
Owned Electric Utilities 


From what has been said above, the 
reader may infer that the property tax 
levy per capita and the ratio of net debt 
to assessed valuation are not higher in 
cities and villages where utility service is 
supplied by municipally owned plants 
than in those relying on private utilities. 
In light of the comparison between con- 
tributions of municipally owned electric 
plants, all of which go to the municipali- 
ties that own them, and taxes of private 
utilities, the tax and debt rates (at least 
the taxes) should not be higher in the 
former localities, providing “other things 
are equal.” But other things are never 
actually equal. However, if tax rates and 
debts are higher, the situation is certain- 
ly contrary to that claimed by many en- 


thusiasts for government ownership and 


there are some extremely high and low cases with re- 
spect to service charges, taxes, and debts which are at- 
tributable to unusual or abnormal conditions. In such a 
situation, use of the median average is considered sound 
statistical practice. 

9 Borak, op. cit., p. 127. 
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operation of electric utilities. One must 
be cautious in drawing conclusions from 
the comparative data sometimes present- 
ed in this controversy. 

One can take a sample of 20 Minne- 
sota cities with municipally owned elec- 
tric plants and 20 cities without munici- 
pally owned electric plants, exclusive of 
the three large cities. Results will depend 
on the selection of the cities that go into 
the two samples. Furthermore, the tax 
levy depends on many factors other than 
what the utility pays. If municipal taxes 
or debts are being compared, the varia- 
tion in the distribution of duties between 
the counties and cities should be remem- 
bered. For example, in some counties the 
county government levies taxes for re- 
lief purposes; in others the localities take 
care of the levy. Furthermore, whether 
one considers taxes or debts for munici- 
pal purposes or for all local purposes, in- 
cluding schools, or for all purposes, in- 
cluding the state, the amounts will vary 
among cities, depending on the amount 
and quality of services demanded and 
also on the amount of taxable property 
or wealth. Besides, tax and debt rates 
are affected by the quality of assessment 
practices which varies from locality to 
locality. There is no uniformity in serv- 
ices demanded, distribution of services 
between governments, per-capita taxa- 
ble property, or quality of assessments 
between the various local units. 

In the comparisons which follow, all 
cities and villages in the state which own 
their electric generating plants and dis- 
tribution systems (all are incorporated 
cities and villages) are placed in one 


10 Here again, as in the previous comparison of con- 
tributions and taxes, the localities with publicly owned 
distribution systems for current purchased at wholesale, 
mostly from private utilities, or the hybrid cases of 
public-private ownership and operation, are omitted. 

11 These 32 places are very small localities. 

12 Calculated from data in the Minnesota Year Book, 
1940 Supplement, pp. 19-34. Two incorporated com- 


group, and all the incorporated cities and 
villages which are served by private elec- 
tric utilities or are without service are 
placed in another.?° 

In Minnesota the median municipal 
tax levy per capita (on tangible prop- 
erty) for 1939 levies payable in 1940 is 
$10.65 in the 58 communities served by 
municipally owned generating plants 
and $6.74 in the 611 communities served 
by private electric utilites in 577 cases, 
by a distribution system owned by a 
municipally owned generating plant in a 
near-by city in two cases, and by an un- 
known type of service, if any, in 32 
cases.!! The median municipal tax levies 
plus special assessments per capita for 
the two groups of communities are 
$12.41 and $7.14, respectively.’2 The 
median ratios of municipal net debt 
(gross debt less sinking funds and cash) 
to assessed valuation (of both tangible 
and intangible property) as of January 
I, 1940, for the two groups of communi- 
ties are 11.56% and 3.33% respectively." 

The relative positions of these two 
groups of communities as to municipal 
taxes and debts in 1940 are the same as 
those in 1935.'* However, in the past five 
years, the amounts of the tax levy per 
capita, tax levy plus special assessments 
per capita, and net debt ratios have in- 
creased in both groups of communities. 
Furthermore, the rates of increase have 
been larger in the three amounts for the 
group of communities served by munici- 
pally owned generating plants than for 
the other group. The relatively greater 
increases in the amounts of tax levy per 
capita, tax levy plus special assessments 


munities served by private utilities are not reported as 
to taxes and special assessments. 

18 Compiled from data in the Minnesota Year Book, 
1940 Supplement, pp. 35-43. Two incorporated com- 
munities, served by a private utility in one case and by 
an unknown type of service, if any, in the other, are not 
reported as to municipal debts. 

4 Borak, op. cit., p. 128. 
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per capita, and ratio of net debt to as- 
sessed valuation in the former group of 
communities are very interesting indeed. 
The persistence of comparatively higher 
tax levies per capita and the compara- 
tively greater percentage increase in 
them over the last five years in commu- 
nities served by their municipally owned 
generating plants which have been con- 
tributing the equivalent of state and lo- 
cal taxes and better, at least as indicated 
by the large portion of these plants in- 
cluded in this study, are very surprising. 

The case with respect to tax- and debt- 
free cities and villages in Minnesota is 
likewise interesting. In 1940 only 17 of 
the 747 incorporated cities and villages 
in the state reported no 1939 municipal 
property tax levy or municipal property 
tax levy plus special assessments payable 
in 1940.15 These 17 communities have 
populations of less than 500 in each case. 
All but three have populations less than 
300. They are served by private electric 
companies in 10 of 17 cases. Incidentally, 
one of these localities is served by its 
municipally owned electric distribution 
system with no generating plant. No 
data are available as to type of service in 
six of these localities; probably there are 
no electric facilities in these places. 
There were 226 communities which re- 
ported no municipal net debt as of Janu- 
ary I, 1940.6 Of these, 185 are served by 
private electric companies, one is served 
by a distribution system owned by a mu- 
nicipally owned generating plant in a 
near-by city, and two are served by their 
municipally owned generating plants. 
Nineteen are served by their publicly 
owned electric distribution systems with- 
out generating plants. There are no data 
on type of service, if any, in the other 19 
places. 

It might be contended that the com- 


1 Compiled from data in the Minnesota Year Book, 
1940 Supplement, pp. 19-34. 


paratively larger debts on the average 
in localities with municipally owned 
generating plants may be attributable in 
part to the acquisition or construction of 
their electric facilities, which constitute 
valuable earning assets behind the loans. 
As to the comparatively higher taxes on 
the average in these localities, it might 
be contended that the situation is only a 
statistical accident. The differences in 
tax rates among various communities 
may reflect differences among communi- 
ties in the distribution of public functions 
between cities and their county govern- 
ments, in the amount and quality of 
services demanded, and in the amount of 
taxable property or wealth—all regard- 
less of municipal or private utility own- 
ership. On the other hand, it might be 
contended that municipal ownership is 
not successful in some places and also 
quite generally not conducive to results 
alleged by some enthusiasts for it. In any 
case, freedom from local taxes or debts 
does not seem to be associated with any 
particular type of utility ownership. 


Conclusions 


The diversity in accounts of munici- 
pally owned utilities makes analysis dif- 
ficult. Unfortunately, services from the 
utility to the municipality, such as street 
lighting, are not always charged and paid 
for by the city, as is done at Rochester 
and Virginia. It might be well also if 
municipal electric plants included 1 
costs upon which rates are based not 
only adequate provision for depreciation 
but also the equivalent of taxes that a 
private utility would have to pay. Such a 
charge might well be collected. Rochester 
is to be commended in this respect. Min- 
imum electric rates to which the utility 
customer is entitled are those predicated 
upon costs of operation including inter- 


16 Compiled from.data in the Minnesota Year Book, 
1940 Supplement, pp. 35-43. 
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est on debts, reasonable provision for 
depreciation,)” and the tax equivalent. 
The findings of this study in Minne- 
sota, on the whole, indicate that the con- 
tributions of municipally owned electric 
generating plants to their communities 
generally have not been equivalent to to- 
tal (federal, state, and local) taxes and in 
some years have not been equivalent to 
state and local taxes. However, in 
recent years they have been equivalent 
to or in excess of the equivalent of state 
and local taxes. The findings also indi- 
cate that such public ownership dis- 
17 But to include both depreciation and sinking fund 
or amortization of investment might mean double al- 
lowance for that part of the cost of the plant financed by 
bonds. If a community pays all interest and retires its 
purchase bonds during the life of the plant, it need not 
also set up a depreciation reserve out of which to restore 


the plant if it wants each generation to finance its own 
services. If, however, a community owns a public utility 


tinctly has not resulted in comparatively 
low municipal tax rates or debts or even 
in comparatively low recent increases in 
them in spite of what equivalence or bet- 
ter has obtained between contributions 
and state and local taxes in recent years. 
Furthermore, the findings indicate that 
the public has not realized an offsetting 
gain in the form of comparatively low 
electric rates from such ownership. How- 
ever, rates of the two types of ownership 
are closer together than before and the 
existing differences in the rates are not 
large. 


plant free of debt and has no interest to pay, it should 
build a depreciation reserve for replacing the plant if it 
wants to pay its own way and leave the next generation 
in as good a position as it found itself. The differences 
between public and private accounting and the legiti- 
mate requirements of public policy should be kept in 
mind in this connection. 
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Systematic Assessment of Property 


for Tax Equalization 
By J. L. JACOBS* 


The Problem in General 


ROVISIONS in state constitutions 

and statutes throughout the country 
require that the valuation of property 
subject to ad valorem taxes shall be on 
the basis of “true value in money,” “full 
value,” ‘“‘market value,” or similar 
terms. 

With few exceptions, such valuation 
and revenue provisions have not been re- 
vised to meet the far-reaching changes 
which have taken place in economic and 
governmental conditions, in the varying 
classifications and types of real and per- 


' sonal property, and in the ability of prop- 


erty owners to support increased govern- 
mental services. 

When many of these property tax pro- 
visions were adopted, real and personal 
property, both then primarily of a 
tangible character, were in a position to 
carry the burden of the then existing 
governmental services. Since then, local 
and state governmental services have 
been added to, extended, and multiplied 
many fold. Governmental costs have in- 
creased in greater proportion. During 
this period of extensive change, most of 
the state and local governmental units 
have not kept step either in planning, 
integrating, and streamlining adminis- 
trative management or in providing for 
a more equitable distribution of taxes. 

The revenue codes in many states 
are accumulations of enactments dating 
back to early statehood years. Such reve- 
nue codes usually are a compromise be- 
tween county, city, and township units 
and do not specifically provide for a uni- 
form system for determining the valua- 


* J. L. Jacobs & Co., Engineers-Consultants, Chicago. 


tion of property for tax purposes. 

Pending the change in these constitu- 
tional and statutory provisions, sub- 
stantial improvements in equalization of 
property assessments and taxes have 
been accomplished in an increasing num- 
ber of jurisdictions throughout the coun- 
try. The adoption by assessing officials 
of systematic procedures and the assess- 
ment of property on the basis of such 
procedures have been given support by 
decisions of the state and Federal Su- 
preme Courts. These advances demon- 
strate the efficacy of just principles and 
of sound methods in property assess- 
ment, even where revenue laws them- 
selves are antiquated and in many re- 
spects inadequate. 


Conditions Affecting Real 
Property Assessments 


In the matter of real estate taxes 
alone, the inequalities and injustices of 
existing assessments are immediately ap- 
parent. Approximately 34 of the reve- 
nues of local government and more than 
¥ of total governmental receipts (state 
and local combined) come from the gen- 
eral property tax. 

In many cities and counties through- 
out the United States there are wide 
variations from real property assessment 
uniformity. There are variations be- 
tween different sections of the state and 
between different districts in counties or 
townships. There are differences in treat- 
ment of various classes of property—such 
as farm, city, public utility, and other 
forms of property. There are usually 
wide variations in the relative assess- 
ment levels between large and small 
properties, as well as inequalities between 
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properties of the same type, construction, 
and use. 

Studies made by official and non- 
official agencies in over 25 states show 
variations in real property assessments 
to run from under 10% of fair cash value 
or market value on some properties to 
over 1000% of actual value on other 
properties. This means that these prop- 
erty owners are paying property taxes 
not in proportion to a uniform level of 
value but according to varying percent- 
ages of under- or overvaluations. 

In these situations, property assess- 
ments are made largely on view by “rule 
of thumb.” Assessing officials, having the 
duty of assessing such taxable properties, 
are required to make the assessments 
without such elemental information as 
land maps, adequate description of type 
and construction of individual buildings, 
or standards and procedures for the uni- 
form assessment of land and buildings. 
Naturally, under such circumstances, in- 
equalities in property assessments and 
in the distribution of the property tax 
are the rule. 

Confronted with increased property 
taxes, with variations in types of real 
property and with shifts in property 
uses, values, and economic trends, many 
civic and taxpayer groups and assessing 
officials are giving support to establish- 
ing an assessment system which provides 
adequate property records and definite 
methods and guides for the appraisal of 
different classes of real property. 

Jackson County affords an illustration 
of what can be accomplished when inter- 
ested official and civic groups in the 
community inform themselves on this 
vital problem. It also affords illustration 
of general techniques and procedures 
which may be employed in a wholesale 
reassessment project, as well as on two 
special problems—namely, the income 
approach to property appraisal and the 


treatment of neighborhood differences in 
relation to economic obsolescence of resi- 
dential buildings. These latter will be 
described in greater detail in a subse- 
quent article. 


Comparative Data on Prop- 
erty Assessments 


The situation as regards the assess- 
ment of real property in Jackson County, 
Missouri, does not differ greatly from 
that in other communities where system- 
atic assessment procedures and records 
had not previously been provided and 
put into effective use. Without property 
records and uniform guides for use by the 
assessing Office, it is only natural to find 
wide variations from assessment uni- 
formity, with growing peaks and valleys 
in assessed valuations of similar proper- 
ties in both the urban and the rural 
sections of the county. 

In order to obtain sound and equitable 
real property valuations as a basis for 
assessment and tax equalization, the 
Jackson County program provided for 
development of procedures and unit- 
valuation standards and for their appli- 
cation by experienced local assistance 
under independent auspices and direc- 
tion. 

The procedures and methods used in 
establishing the property records and 
unit standards are described in the 
following pages. The final values repre- 
senting the true value in money for tax 
purposes were determined on the basis 
of these procedures and without regard 
to existing assessments. 

The work on initial operations in- 
volved in the valuation of some vacant 
and improved (177,000) parcels with 
about 200,000 property records was 
undertaken in December, 1939. All field 
and office operations and the revaluation 
were scheduled and completed in De- 
cember, 1940, so that the new valuations 
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would be available to advise individual 
property owners and to prepare abstracts 
for the city and county assessing offices 
for use in the 1941 real property tax ex- 
tensions. 

As will be noted in Table I, the total 
valuation of taxable and exempt real 
property in Jackson County totaled 
some $500,082,000. Of this total, taxable 
real property amounted to $440,340,782 
as against the previous county total of 
$463,534,380 on the assessment roll 
prior to reductions and abatements made 
by the assessing and reviewing agencies. 

Within Kansas City, the total figure 
under the revaluation amounts to $374,- 
506,000 as against a previous county 
total of $411,948,030 as fixed by the 
county assessor or $392,038,470 as fixed 
by the city assessor (Table I). The varia- 
tions in individual and total assessed 
valuations as made by the county asses- 
sor and the city assessor are accounted 
for by the statutory provision which re- 


quires that property assessments made 
by the city assessor shall not be higher 
but may be lower than the assessments 


made by the county assessor. 

It will be noted from the comparative 
totals shown in Table I that there is an 
overall county decrease from $188,389,- 
000 to $114,847,000 in land values and 
an increase in building assessment from 
$275,145,000 to $325,493,000. 

The total valuations in the older resi- 
dential districts and in the downtown 
business district are decreased. Land 
values in the older residential neighbor- 
hoods and in the central business district 
are generally lowered. In the newly de- 
veloped residential and in the outlying 
business districts, both within the city 
and in the interurban subdivided areas, 
the level of land values is raised. In the 
rural areas the total land values are sub- 
stantially lowered, whereas the building 
and total property valuations are in- 
creased. 

These totals do not represent absolute 
indices of redistribution of values, be- 
cause the revaluation contains many 
properties previously not included on the 
assessment roll as well as changes in 
interpretations on the exempt or non- 
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exempt properties, whether state or 
county assessed. 

Of course, the comparative showing 
on any piece of property depends on how 
it was assessed previously. The newer 
and expensive buildings in and near the 
downtown business district as well as in 
the outlying areas are naturally in- 
creased. The assessments on most of the 
older homes, particularly in the north 
section of the city, as well as mansion- 
type buildings throughout the city, are 
reduced. In cases of owners of old proper- 
ties who were successful in obtaining 
substantial abatements under the old 
system, the changes are naturally smaller 
than for those property owners who 
either have paid their taxes on the old 
basis or have allowed the properties to 
become delinquent. For these property 
owners, even some of the lowered re- 
assessments may show increases over the 
abated net-abated totals. 

To determine the average level or 
assessment ratio in Jackson County and 
in the state, the Jackson County Court 
authorized, early in May, 1940, an 
assessment-ratio survey to be made 
under the direction of Mr. R. J. Briggs 
of the University of Missouri. From the 
report by Mr. Briggs on the relation of 
previous assessments and sales, it is 
estimated that the valuations of approxi- 
mately 70% of residential properties 
within Kansas City are lower than the 
prior assessments. Of the remaining 
30%, about 10% of residential properties 
remain the same and some 20% are in- 
creased by varying percentages. 

Based upon this assessment-ratio 
study, Mr. Briggs reported that “it 
seems that a uniform assessment of real 
property in Jackson County might well 
be made within the range of 77% and 
82% of the value as measured by the 
sales price.” 


The Citizens’ Reassessment Com- 
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mittee recommended adoption of an 85% 
equalization factor. An appeal was made 
by the Board of Education urging an in- 
crease in the real property valuation 
base by 10 to 15% because the consti- 
tutional rate limit would limit funds 
for educational purposes. Subsequently 
the Citizens’ Reassessment Committee, 
joined by other civic agencies and the 
City Council, recommended adoption of 
the revaluation as made, as representing 
the true value in money for tax purposes. 

The Citizens’ Committee also has 
recommended to the County Court that 
authorization be made to send out 
notices to all property owners advising 
them of the new valuations and to pro- 
vide machinery for receiving and report- 
ing on any complaints pending the offi- 
cial hearings by the County Board of 
Equalization. This Board meets officially 
on the first Monday in March of each 
year and is empowered by law to hear 
complaints and to equalize any or all 
assessments where it finds the valuation 
of such property as returned does not 
represent true value as compared with 
the average valuation of all property in 
the county. 

At the time of going to press, the 
matter of the application of the revalua- 
tion in the current assessment for 1941 
tax purposes is before the County Court 
and the Board of Equalization. 


Basic Objectives and Components 
of Reassessment 


Uniformity is vital in valuing all real 
property because the assessment of the 
individual property measures the share 
which each property owner must con- 
tribute in local and state property taxes. 
The main duty and responsibility of the 
assessing official are to value all property 
as uniformly as possible so that amounts 
levied by governmental agencies will be 
distributed in the same proportion that 
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the value of each piece of property bears 
to the value of all property subject to 
the ad valorem tax. 

The main objective of the reassess- 
ment program, therefore, is the estab- 
lishment of a system which results in 
uniform, up-to-date, and impartial as- 
sessments and more equitable distribu- 
tion of the property tax. Adoption and 
operation of such system assure current 
individual property inventory records; 
systematic procedures and unit land and 
building standards; uniformity in prop- 
erty assessments and tax equalization; 
reduction in the number of complaints 
by property owners; lower tax delin- 
quencies; increased public confidence; 
and continuing sound assessments in 
subsequent years. 

The main steps in establishing such 
reassessment plan include: (1) the collec- 
tion and analysis of local data necessary 
in determining property uses and values; 
(2) the preparation of procedures and 
standards of unit land and building val- 
uations applicable to local conditions: 
(3) the inventorying, recording, classify- 
ing of each individual parcel and build- 
ing; (4) the determination of the fair 
cash value of each vacant and improved 
parcel and the buildings thereon; and (5) 
the preparation of an abstract containing 
the legal descriptions and fair cash values 
of the parcels and total values in the 
city and county. 

The basic components of such assess- 
ment system include: 


(1) Tax raat showing the location and 
size of every parcel of property, with a 
district, block, and lot number index 
for the respective parcels; 

(2) Land-value maps and rules for the ap- 
plication of unit land values to lands 
and lots under different conditions, di- 
mensions, and shapes; 

(3) Classification and unit reproduction- 
cost schedules for different types of 
buildings; 


(4) Procedures and guides for making field 
examinations and recording data on in- 
dividual and block record property 
cards; 

(5) Guides and tables for determining de- 
ductions for physical depreciation and 
for economic obsolescence, including 
obsolescence for location, and overde- 
velopment or underdevelopment in spe- 
cific cases; 

(6) Guides and tables for summation of 
land and depreciated building value 
and for application of special elements 
of obsolescence or lack of utility; 

(7) Procedure to control changes in indi- 
vidual assessments and to provide a 
continuing record of changes after ini- 
tial reassessment. 


The procedures, standards, and other 
basic components of the system are 
usually developed in close collaboration 
with local officials and local civic and 
technical committees having source in- 
formation in regard to land and building 
values, costs, sales, rentals, incomes, 
and local influences, and other elements 
affecting property values. Such pro- 
cedures and unit standards are sub- 
mitted ‘for consideration and approval 
by correlation and liaison committees be- 
fore actual application in the appraisal 
process. Developed along these lines, the 
procedures and standards represent the 
best available opinions of local property 
values by informed local people, com- 
bined with assessment practice which has 
proven successful in other jurisdictions. 

The Jackson County reassessment was 
sponsored jointly by the county and city. 
Technical assistance by valuation con- 
sultants was provided to assure inte- 
grated planning, organizing, and super- 
vising of all assessment operations. The 
cooperation by a Citizens’ Reassessment 
Committee, representing the community 
as a whole, was most helpful in all stages 
of the work. In addition to the Citizens’ 
Committee, there was a Liaison Com- 
mittee composed of representatives from 
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the Citizens’ Reassessment Committee 
and from the county, city, and other 
local public agencies. These committees 
met periodically to receive and act upon 
recommended procedures, to consider 
the semi-monthly reports of progress 
and, in turn, to report the same to their 
respective organizations and jurisdic- 
tions. 

The plan also included assistance by 
the Work Projects Administration in 
furnishing local help on the work of 
gathering and recording detailed infor- 
mation on individual properties, exclud- 
ing any activities involving actual deter- 
mination of land and building valuations 
or related matters requiring special train- 
ing and judgment. The latter and other 
technical operations were assigned either 
to local committees of realtors, archi- 
tects, engineers, or special assistants who 
were employed on the basis of their ex- 
perience, ability, and knowledge of local 
property conditions. 


Property Records and 
Continuing Controls 


To establish uniformly fair cash values 
of all properties, the plan provided for a 
system of property records and rules and 
unit-value standards applicable to local 
conditions. Such rules, procedures, and 
standards are so organized that they are 
readily usable by assessment deputies 
and by real estate owners and taxpayers. 

The following system of property rec- 
ords contains all supporting information 
entering into land and building valua- 
tions and into the fair cash value of the 
individual properties in the county: 

(1) Tax maps showing the location and size 
of each parcel in the county; 

(2) Land unit-value and assessment-index 
maps for all lands and parcels; 

(3) Property record cards for each indi- 
vidual property, containing classification 
and information on important elements con- 
sidered in the appraisal of land, buildings, 


and other improvements on each parcel; 

(4) Photographs of main buildings for use 
both in the identification of individual prop- 
erties and for ready comparison with similar 
properties; 

(5) Block records, including tax maps 
showing location and size of the parcels in 
each block; 

(6) Maps showing district, block, and lot 
numbering system to provide means of iden- 
tification and permanent classification of lots 
and parcels of land, according to index num- 
bers made up of district, block, and parcel 
numbers in the order named. 


The procedures, rules, and unit-value 
standards are included in an assessment 
manual, which presents a comprehensive 
treatment of the assessment of real 
property in Jackson County. Supple- 
menting this manual, there are unit- 
value land maps for all assessment 
districts, together with the rules and unit- 
land standards and guides used in deter- 
mining land values. 

The primary object of this manual is 
to furnish complete information on as- 
sessment procedures, classifications, and 
standards for the guidance of the as- 
sessing and reviewing offices and for the 
property owners and taxpayers, as a 
further aid in maintaining equitable 
property assessments in the county. 

Specimens of the city unit-value land 
maps and of the individual property 
record cards are reproduced as Exhibits 
I and II. It will be noted that the in- 
dividual record card contains the land 
and building classification and other 
information considered in the appraisal 
of land, buildings, and other improve- 
ments on the land. On the reverse side 
of each record card, provision is also 
made for a continuing record of any 
changes that may affect the property 
value and for recording any changes in 
the individual assessment as ordered by 
the assessing or reviewing agencies. 

The property cards are the official rec- 
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ords of the county assessing office. Du- 
plicate cards and micro-photo film copies 
are provided for the city assessor and the 
boards of equalization. 

Tied in with the individual property 
cards are block-lot records containing 
maps showing the location and size of 
each parcel and a photograph of each 
main building in the block. These block 
records furnish additional information 
for use both in the appraisal of the 


property and for ready comparison with 
similar properties. 

As a means of identification and con- 
trol over all lots and parcels of land in 
each block and district in the county, a 
district-block-parcel index system was 
developed. Each lot and parcel of land 
in the county is now designated by an 
index number. This index number is a 
combination of the district, block, and 
parcel number in the order named. 
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This index system provides the ave- 
nues through which the valuation pro- 
cedure flows. Measurements of lands and 
improvements, photography, mapping of 
values, calculation of valuations, and 
other operations on individual parcels 
are facilitated by filing and controlling 
all parcel records under the indexed dis- 
tricts and blocks. 

The index number by its component 
parts will also be used to identify each 
lot throughout the assessing and tax 
collecting processes, viz., on land maps, 
property record cards, transfer records, 
building cards, block record cards, in- 
dividual tax ledger cards, assessor’s tax 
duplicate, county clerk and county 
collector’s tax duplicate, property tax 
bills, etc. 


Procedure in Land Appraisal 


In appraising real property for tax 
purposes, all factors and available evi- 
dences of value are given consideration. 
The cost, market, income, and related 
approaches to value are given appro- 
priate weight and all factual and opinion 
evidences are employed in determining 
the fair cash market value of the respec- 
tive properties. 

The initial valuation procedure con- 
sists of the following four principal steps: 

(1) Classification and valuation of lands 

and lots; 

(2) Classification and estimation of repro- 

duction cost of typical building classes; 

(3) Application of Sie retectation 

factors which adequately reflect loss of 
value attributable to age, physical 
condition, and economic obsolescence 
from various causes; 

(4) Summation of land and depreciated 

building values to obtain sound fair 
valuation. 


Working with the valuation staff and 
the land correlation committees, the 
District Land Value Committees gath- 
ered and furnished: (a) information and 
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opinions of land values of parcels (ex- 
clusive of improvements on land) of all 
blocks in designated sections of the city 
and county; (b) facts and opinions on 
property and land use, rentals, and occu- 
pancy of typical properties in such dis- 
tricts; and (c) information regarding 
neighborhood or location conditions as 
they affect values and economic stability 
of real property in such districts. 

Preliminary urban land values were 
determined on the basis of sales data 
collected by the technical staff and from 
the opinions of value as reported by per- 
sons having knowledge and specific in- 
formation on land uses, trends, and other 
elements of urban land appraisal. 

On rural and agricultural lands, unit- 
acreage appraisals were determined on 
the basis of such factors as topography, 
productivity, soil, fertility, adaptability 
to cultivation, and accessibility to trans- 
portation. The information furnished by 
representatives from the rural districts 
on sales and land uses and official aerial 
photographs and the reports on soil 
surveys and productivity were important 
guides in appraising such lands. 

The land-value opinions and support- 
ing facts, after review and correlation 
according to use and geographic location, 
were used in determining the unit land 
values. These in turn were used as the 
basis of calculating the land values of 
individual properties according to appro- 
priate land rules. The opinions, reports, 
and substantiating data were also used 
to guide the correlation of such land, 
building, and final property values. 


Procedure in Building Appraisal 


In a wholesale appraisal such as this 
reassessment, the basic initial approach 
to building appraisal is cost of reproduc- 
tion less accrued depreciation and ob- 
solescence. In other words, the cost to 
build an identical building as of the 
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current assessment date is estimated, 
and from this cost is deducted an amount 
to cover the estimated loss in value of 
the original building from all causes from 
the date of construction to the assess- 
ment date. 

The loss in value which takes place 
during the life of a building is chargeable 
to a number of causes. As soon as a build- 
ing is completed, the materials from 
which it was constructed begin to de- 
teriorate through wear and aging and 
the effects of the elements. Unless a nor- 
mal, reasonable amount of mainte- 
nance is provided, the building and the 
value depreciate at a much faster rate. 
Even with normal maintenance, there is 
an irrecoverable loss which cannot be 
offset or counteracted. This type of de- 
preciation is designated as “age depre- 
ciation.” 

In addition to physical deterioration, 
there are other losses in value which are 
just as real as physical depreciation but 
which are the result of entirely different 
causes. These latter are classified under 
the term “economic obsolescence.” 

All buildings which are substantially 
standard as to structural detail are classi- 
fied in the appropriate building class. 
For each typical building class, base 
specifications are developed with unit 
costs of reproduction for such typical 
building class. Interpolated unit costs 
are provided to take care of variations 
in the area or volume of each building 
as well as for additions to or deduc- 
tions from the base prices. The building 
classifications and the base specifications 
serve as guides in classifying, measuring, 
and recording essential information on 
the property record cards and for classi- 
fying and determining the reproduction 
cost of each building. 

The total reproduction cost is deter- 
mined by multiplying the square feet or 
the volume by the base unit price estab- 


lished for such building class. Such re- 
production cost may be modified by spe- 
cific additions and deductions to reflect 
variations from the base specification for 
the typical building class. 

The same procedure is used in building 
up unit reproduction costs for the in- 
dividual multi-story, commercial, indus- 
trial, and special purpose buildings as 
in the typical smaller building classes. 
Thus, uniform unit reproduction costs 
are obtained by the application of base 
unit material and labor prices as used 
in the determination of reproduction 
costs for buildings in the group classifi- 
cations. 

To check the unit and total reproduc- 
tion costs as determined by the above 
procedure, the records of construction 
costs of recently constructed buildings 
were checked with the assistance of the 
local correlation and building costs ad- 
visory committees. The records of the 
cost of component elements of typical 
buildings, after correction for price 
changes, serve as valuable checks on the 
base unit costs which are used in cal- 
culating the reproduction costs of all 
buildings. 


Building Depreciation 
and Obsolescence 


Determination of reproduction cost 
(new) is the first step in the building 
appraisal process. By applying proper 
depreciation attributable to normal de- 
terioration and special depreciation in 
cases of abnormal physical condition of 
individual buildings, the depreciated 
value of the building is determined. 
Where conditions and facts indicate spe- 
cial economic obsolescence because of 
overimprovement or underimprovement 
and/or unusual economic or locational 
conditions, deduction for such economic 
obsolescence is made from the depreci- 
ated building value to obtain the fair 
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cash value of this property. 

Specific guides and rules are provided 
for determining the percentage allow- 
ance arising from normal and special 
physical deterioration, from building en- 
hancement caused by major alterations 
and modernization, and for economic ob- 
solescence for over- and underdeveloped 
property and for locational conditions. 
Guides and rules for normal and special 
depreciation and economic obsolescence 
were provided as follows. Applications 
of such rules were made where warranted 
as reported by record information on the 
individual property record cards: 


(a) Normal depreciation and obsolescence 
attributable to age; 

(b) Special depreciation of new residential 
buildings; 

(c) Enhancement resulting from major al- 
terations, additions, or modernization 
in individual cases; 

(d) Special depreciation caused by unusual 
shoal conditions in individual cases; 

(e) Obsolescence arising from overim- 
provement of residential buildings; 

(f) Obsolescence attributable to underim- 
provement of residential and apart- 
ment buildings; 

(g) Obsolescence resulting from location of 
residential and apartment buildings; 
(h) Obsolescence caused by overimprove- 
ment of specific classes of income-type 

buildings. 


A detailed description of rules and guides 
used for normal and special depreciation 
and economic obsolescence will be in- 
cluded in a subsequent article. 


Procedure for Continuing Administration 
of Equitable Assessments 


To assure continuing administration 
of the assessment system after initial 
application, the procedures and guides 
must be jointly subscribed to by the 
assessing and reviewing agencies. Such 
action assures that they will be uni- 
formly applied in subsequent assess- 
ments and in the correction or revision 
of individual assessments. 

In order to provide continuing control 
over property values entered on the in- 
dividual property record cards and on 
the assessment roll, and to afford prop- 
erty Owners an opportunity to cooperate 
with the assessing and reviewing officials 
in carrying out their duties, rules of prac- 
tice and procedure have also been de- 
veloped. The adoption of these rules of 
practice furnish controls in connection 
with the receipt and hearing of petitions 
from property owners and in the investi- 
gation, action, and recording of any 
changes in individual assessments which 
may be ordered by the assessing or re- 
viewing offices. 





I. Certification of Motor Common Carriers by the 
Interstate Commerce Commission 
By JOHN J. GEORGE* and JOSEPH R. BOLDT, JR.t 


I. Introduction 


S a climax to a decade of swift 
growth in interstate motor trans- 
portation, marked by inability of the 
states to control it, with increasingly in- 
jurious effects on a variety of group 
interests as well as the general public, 
Congress passed the Federal Motor Car- 
rier Act in August, 1935,! as Part II of 
the Interstate Commerce Act. The com- 
plex task of administering the law was 
assigned to the Interstate Commerce 
Commission. 

Purpose and Scope of Regulation. The 
act? is designed to provide regulation of 
interstate motor carrier transportation 
which will preserve its inherent advan- 
tages and foster sound economic condi- 
tions in the public interest. It seeks to 
promote adequate, efficient, and eco- 


* Associate Professor of Government, Rutgers Uni- 
versity. 

¢ Research Specialist, Bureau of Public Safety, Rut- 
gers University. 

For the plan, execution, and conclusions of this 
article the former assumes responsibility. 

1 For the practical background and legislative history 
of the act see John J. George, “The Federal Motor Car- 
rier Act of 1935,” 21 Cornell Law Quarterly 249-52 
(1936). The first 15 years of state regulation of motor 
transportation by busses and trucks is treated by John 
J. George in Motor Carrier Regulation in the United 
States (Spartanburg, S. C.: Band and White, 1929); in 
several law journals his articles on various phases of 
subsequent state regulation have appeared. Even taxi- 
cabs have been brought under state regulation in some 
jurisdictions (12 Public Ustilities Fortnightly 149-57 
(August, 1933)). Contract carrier regulation by the 
states he has presented in two articles in 9 Fournal of 
Land & Public Utility Economics 233-46 (August, 1933) 
and 13 Ibid. 163-73 (May, 1937). The federal statute 
and its application in relation to contract carriers, pri- 
vate carriers, brokers, and freight forwarders constitute 
a study now in process by the present authors. 

2 The act is sketched here as briefly as possible. For a 
more thorough analysis of its provisions see 21 Cornell 
Law Quarterly 256-63. As to the effect of the act on 
truckmen see Glazer, “What the Motor Carrier Act Has 


nomical motor transportation service at 
reasonable costs for all employing it, 
free from unfair or destructive competi- 
tive practices; to coordinate motor 
carrier service with other forms of trans- 
portation and improve the relations be- 
tween motor and other carriers; and to 
develop and maintain a highway trans- 
portation system adapted to commerce 
and national defense. For its effective 
application it specifically looks for co- 
operation with the states and their 
agents and with motor carrier organiza- 
tions. 

The measure applies, with specified 
exceptions,’ to interstate and foreign® 
motor transportation by common and 
contract carriers, to brokers engaged in 
such business and, if warranted after 


Done for Truckmen,” 24 Public Utilities Fortnightly 216 
(August, 1939). 

3 Section 202 (a) of the act (49 U. S. Code 302(a)). 

4 Exempted under §203(b) are:school busses for pupils 
and teachers, taxicabs, hotel busses, busses in national 
reservations, trolley busses, “motor vehicles controlled 
and operated by any farmer, and used in the transporta- 
tion of his agricultural commodities and products there- 
of or in transportation of supplies to his farm,” motor 
vehicles controlled by a “‘cooperative association” as set 
forth in the Agricultural Marketing Act of 1929, vehicles 
carrying exclusively livestock, fish, or agricultural com- 
modities, or used exclusively in the distribution of news- 
papers. 

5 Likewise exempted under certain conditions, except 
from those requirements of the act relating to safety of 
operation, are motor vehicles engaged in interstate or 
foreign commerce and transporting passengers or prop- 
erty within a single municipality, or between municipal- 
ities contiguous, or “within a zone adjacent to or com- 
mercially a part of any such municipality or municipali- 
ties.” Similar exemption is accorded casual, occasional, 
and reciprocal transportation of passengers or goods in 
interstate or foreign commerce for pay by anyone not 
engaged in motor vehicle transportation “as a regular 
occupation or business.” However, in either case the 
commission may find after investigation that applica- 
tion of the full regulatory program is necessary to realize 
the congressional declaration of policy. 
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investigation by the ICC, to private 
carriers.® 

The act directs the commission (1) to 
establish reasonable requirements for 
continuous and adequate motor service 
and the handling of baggage and express 
by common carriers; (2) to issue, under 
specified conditions, permits to contract 
carriers; and (3) to license brokers in 
interstate motor transportation.” 

Administrative Set-up. To administer 
the act the commission set up a Bureau 
of Motor Carriers.§ In addition, Com- 
missioners Joseph B. Eastman, William 
E. Lee, and Marion M. Caskie were 
designated by the commission as Di- 
vision 5, to which were assigned, for 
initial handling, all duties and functions 
of the commission under the act.® 

Many of the motor carrier operators 
were unaccustomed to control, as well as 
to keeping accurate records, and were 
also poorly equipped in other respects to 
respond readily to regulatory require- 
ments. Moreover, many small operators 


6 The commission has discretion to regulate private 
carriers relative to qualifications and maximum hours of 
employees, equipment, and safety of operation. 

7 Other motor carrier matters put within commission 
authority, but irrelevant to this study, are set forth in 
§§213, 216, 217, and 218 of Public Act 255, 74th Cong., 
Ist sess. 

8 The Bureau of Motor Carriers contains seven sec- 
tions dealing with the several phases of administration. 
These sections, with their chief duties, are: (1) Certifi- 
cates and Insurance, which examines all applications for 
certificates, permits, and licenses, determines their dis- 
position for the commission’s approval, issues vehicle 
identification plates, records and approves insurance 
and other security for the protection of the public by 
motor carriers and brokers; (2) Traffic, which handles 
all administrative matters arising under those sections 
of the act requiring motor carriers to publish and file 
their rates, fares, and charges; (3) Complaints, the 
principal function of which is to hold hearings, other 
than those relating to finance matters, and to prepare 
and submit reports and recommendations for the com- 
mission’s approval; (4) Finance, which handles applica- 
tions for (a) approval of proposed consolidations, 
mergers, purchases, etc., (b) approval of proposed is- 
suances of securities and assumptions of obligation or of 
liability, etc., which come under the jurisdiction set up 
by the act, (c) transfer of certificates and permits after 
actual issuance has taken place, (d) substitution of new 


could neither afford representation at 
Washington nor to go there themselves. 
From the outset it was apparent that 
effective regulation would require an ex- 
tensive field force so distributed that as 
far as practicable motor carrier opera- 
tions might be dealt with locally.’ 

Field offices were established in 16 dis- 
tricts and under each district head- 
quarters a varying number of subordi- 
nate offices." The field staff’s primary role 
has been educational: to help motor car- 
riers understand and comply with the 
act without unnecessary difficulty or ex- 
pense.” In particular, the work of inter- 
viewing applicants for certificates and 
permits under the so-called “grand- 
father” clause of the act was the princi- 
pal task of the field force during the first 
two years.” 

The situation in the industry when the 


‘act became effective appeared no less 


than chaotic. With an increasing number 
of motor carriers, especially carriers of 
property, during the depression years, 


parties in interest in lieu of persons named in applica- 
tions for certificates and permits; (5) Accounts, which is 
responsible for formulating and recommending uniform 
systems of accounts for carriers, for examining carriers’ 
financial and operating statements supporting applica- 
tions for authority to self-insure, and for examining 
carriers’ records where technical accounting examina- 
tions are necessary in connection with alleged violations 
of the act; (6) Law and Enforcement, the law branch of 
which performs a variety of legal services in connection 
with administration of the act, and the enforcement 
branch of which deals with alleged violations of the act; 
(7) Safety, which prepares for the commission reasonable 
requirements for the safety of employees and operation 
and equipment of carriers, as provided by the act. For a 
full discussion of the activities of these sections, see 4n- 
nual Reports, ICC, 1935-38, inclusive. 

® Annual Report, ICC, 1935, p. 73. 

10 Jbid., 1936, p. 84. 

1 Each district headquarters has a director in charge, 
a supervisor, a rate agent, an examiner to assist joint 
examining boards with hearings, a small clerical and 
stenographic staff. Subordinate offices are staffed by a 
supervisor and a stenographer. Addition of an account- 
ing and enforcement staff at district headquarters is 
contemplated. 

12 Annual Report, ICC, 1935, p. 74- 

13 Tbid., 1937, Pp. 82. 
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intense competition, rate wars, wide- 
spread evasion of state regulation, and 
other destructive practices had become 
common. The whole structure of the in- 
dustry was weakened and business mor- 
tality was high." 

The commission has recognized as 
monumental the authorization problem 
encountered under the act: the average 
motor carrier requires “not only the 
ordinary regulatory attention, but also 
education, instruction, cooperation, ex- 
planation, adjustment, and detailed in- 
dividual treatment.” Some 100,000 oper- 
ators were engaged in the business when 
regulation went into effect. After the 
commission field force was established, 
the authorization work began at the 
peak, but was destined to diminish 
thereafter. 

In contrast to its regulation of rail 


carriers under the Interstate Commerce 


Act which conferred powers a few at a 
time and over a long period of years, the 
commission says of its task under the 
Motor Carrier Act: 


“« _ . . the creation of a comprehensive plan of 
regulation at one time and its imposition 
upon an industry made up preponderantly of 
small operators who had had relatively little 
experience in regulation created a problem 
which has pee on in difficulty any which 
the Commission has faced.” 


Scope of This Study. This immediate 
paper is not concerned with such com- 
mon carrier matters as service, safety, or 
rates as such. Likewise contract carriers, 
brokers, and freight forwarders lie be- 
yond our province. We here deal with 
five years of commission experience in 
authorizing only common carrier activity 
whether it was in bona fide operation 
when regulation was imposed or whether 
authorization was sought prospectively; 
whether regular routes or irregular 

M4 Tbid., 1936, pp. 86-8. 


1% Annual Report, ICC, 1937, p. 66. 
16 Citing Dairymen’s Co-op. Sales Assn. v. Pub. Sero. 


routes, definite or indefinite termini, or 
specified or general commodities are in- 
volved. 


II. What Constitutes a Common Carrier? 


A basic requirement of the act is that 
every common carrier shall obtain from 
the commission a certificate of public 
convenience and necessity. 

A common carrier by motor vehicle is 
defined in Section 203(a) (14) of the act: 

“The term ‘common carrier by motor ve- 
hicle,’ means any person who or which under- 
takes, whether directly or by a lease or any 
other arrangement, to transport passengers 
or property or any class or classes of property 
for the general public in interstate or foreign 
commerce by motor vehicle for compensa- 
tion, whether over regular or irregular routes, 
including such motor vehicle operations of 
carriers rail or water, and of express or 
forwarding companies, except to the extent 
that these operations are subject to the pro- 
visions of Part I. 

“In determining whether the business of a 
carrier by motor vehicle is that of a common 
carrier the important thing to consider is 
what the carrier actually does and not what 
its charter says. A service may affect so con- 
siderable a fraction of the public as to be a 
public service. The public does not mean 
everybody all the time. The number of con- 
tracts or accounts which a person presuming 
to be a contract carrier may have and still be 
such a carrier is to be viewed in regard to the 
amount of the particular traffic available in 
the area served, and if a carrier of certain 
commodities has so many contracts or ac- 
counts that it renders transportation to prac- 
tically the majority of shippers requiring the 
particular service afforded, there is a strong 
presumption that it is a common carrier.’”® 


Administrative experience has re- 
vealed that many carriers believing 
themselves to be contract carriers and 
applying for permits to operate as such 
are in fact common carriers. Various 
standards for judging common carriers 
appear. 


Com., 318 Pa. 381, 177 Atl. 770 (1935), noted in 21 Cor- 
nell Law Quarterly 657 (1936). Contracts of Contract Car- 
riers, 11 M.C.C. 693 (1938). 
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A. What the Carrier Holds 
Himself Out to Do 


Although a carrier conducts his oper- 
ations under contracts he may in fact 
be acommon carrier. In the Beatty case” 
the applicant proposed to hold himself 
out to transport various commodities for 
the public indiscriminately to the limit 
of his capacity, either under verbal or 
written contracts at charges based on 
fixed schedules of rates and charges. 
Therefore, the commission ruled that the 
applicant was a common carrier, because 
transporting property only under con- 
tract, in and of itself, did not bring him 
within the definition of a contract car- 
rier.18 

The proposal to “hold himself out to 
transport ... for the public” is the con- 
trolling factor here.!® The fact that 
Beatty—owning but one small truck— 
can hold himself out to but a small seg- 
ment of the public is immaterial. The 
commission found support here in Ter- 
minal Taxicab Co. v. Kutz,?° where the 
Court stated: “No carrier serves all the 
public. His customers are limited by 
place, requirements, ability to pay, and 
other factors.” 

Further, the commission noted in the 
Beatty application that to hold himself 
out to transport for the public indis- 
criminately, it is not necessary that the 
applicant advertise or solicit business.” 
Similarly, in the McAllister case, the 
commission held that a carrier who 
transported, under oral contracts with a 
number of shippers at agreed rates, all 


17 7 M.C.C. 141 (1937). 

18 Court cases cited in support by the commission: 
Producers Trans. Co. v. Calif. R. R. Com., 251 U. S. 228 
(1920); Bingaman vo. Penn. Pub. Serv. Com., 161 Atl. 
892 (1932); Breuer v. Ohio Pub. Serv. Com., 160 N.E. 
623 (1928); Fames v. Penn. Pub. Serv. Com., 177 Atl. 343 
(1935); Frost Trucking Co. v. Calif. R. R. Com., 271 U.S. 
583 (1926). 

19 7 M.C.C. 144 (1936). 

20 241 U.S. 252 (1916). 


shipments of specified commodities which 
might be tendered to him for movement 
over his line, and who, within the limits 
of his capacity to transport, was pre- 
pared to enter into similar contracts with 
other shippers, was a common carrier, 
although he had not solicited freight 
from the general public.” 


B. Relations between Carrier 
and Shipper 


Transportation of commodities for a 
number of shippers under verbal agree- 
ments providing for transportation at 
agreed rates was that of a common car- 
rier, as applicant’s service was offered to 
the general public and its so-called con- 
tracts were not bilateral and binding 
upon shippers or consignees to guarantee 
applicant any given amount of trans- 
portation. Applicant’s relationship with 
such shippers did not differ from that 
with shippers it served as a common car- 
rier, except as to rates charged; no par- 
ticular trucks were allocated to hauling 
any shipper’s freight; and applicant’s 
president admitted that the real reason 
for seeking a permit was to offer shippers 
a lower rate if it failed to obtain traffic 
as a common carrier.” 

In the Sherman case™ protestants 
moved, and the examiner recommended, 
that applicant be granted a permit as a 
contract carrier rather than the certifi- 
cate as acommon carrier he sought, since 
the present demand for his interstate 
service would be confined to three ship- 
pers; but the commission demurred: 


21 Citing Stoner v. Underseth, 277 Pac. 437 (1929); 
“Holding oneself out to the public does not necessarily 
consist in public declarations or advertisement; the un- 
dertaking may be evidenced by the carrier’s own notice, 
or, practically, by a series of acts, by his known habitual 
continuance in the line of business.” 

2 1 M.C.C. 722 (1937). 

23 Puryear case, 10 M.C.C. 377 (1938). 

% 10 M.C.C. 61 (1938). 
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“The fact that the present demand for ap- 
plicant’s interstate service is limited to but 
three shippers is not determinative of his sta- 
tus as a contract carrier. He served the onl 
shippers who required his service on a call- 
on-demand basis. Their traffic was and is in- 
sufficient to keep his equipment busy, and he 
serves the general public and has hauled for 
others, performing intrastate transportation. 
His past interstate operations were not per- 
formed under individual contracts and ar- 
rangements, and he has no present con- 
tracts.” 


The commission further clarified the 
distinction between a common carrier 
and acontract carrier in the Slagle appli- 
cation.” This applicant had always con- 
sidered himself a contract carrier and the 
designation ‘Bonded Contract Carrier” 
was printed on the sides of his truck. 
Although he produced a list of 20 ship- 
pers with whom he had agreements re- 
specting transportation, either written 
or verbal, testimony revealed that he was 
apparently willing to haul particular 
stated commodities for any shipper of- 
fering him the traffic, provided the 
shipper met his requirements as to suf- 
ficient tonnage.” 

In determining that the nature of his 
business made Slagle a common rather 
than a contract carrier, the commission 
noted that the existence of a contract, at 
least implied, is a necessary incident to 
all carriage for hire by common carriers, 
except where the terms are governed by 
statute; that the uniform bill of lading 
required of all common carriers by rail- 
road subject to the Interstate Commerce 
Act contains such a contract of carriage. 
The essential consideration has not to do 
with the existence of contracts: 

“In determining the status of a carrier, the 
essential consideration is the general char- 
acter of his business and of his holding out to 


shippers. Does he confine his services to spe- 
cially selected shippers, or does he, in sub- 


% 2 M.C.C, 127-44 (1937). 
% Tbid., 132-3. 


stance and effect, offer his services, within 
the limits of his capacity, to shippers gen- 
erally who desire such transportation as he 
undertakes to furnish? The number of ship- 
pers for whom a carrier performs transpor- 
tation has a bearing on this matter, as has the 
character of the contracts under which the 
service is furnished. Neither is controlling, 
but both are to be considered, along with 
other evidentiary facts, in determining the 
general character of the business and nature 
of the undertaking.’”” 


In the Geipe case the applicant ac- 
knowledged that a large part of his serv- 
ice was common carriage, but asked also 
for a permit covering transportation 
under contracts with nine shippers of 
special commodities in truckloads be- 
tween stated points, which he believed 
to be contract carriage. Finding that 
these shippers did not receive an essen- 
tially different service from that accorded 
by applicant to shippers which it served 
as a common carrier, and that the appli- 
cant’s arrangements with the former did 
not differ essentially from those with 
other shippers, the commission concluded 
that the services performed for the nine 
shippers were those of a common carrier 
and that applicant must accept common 
carrier responsibility for transporting for 
them.?® 

An applicant who transported bever- 
ages under oral agreement with a bot- 
tling company from its plant to local 
distributors, the company collecting the 
transportation charges thereon, was not 
acontract carrier for the company, which 
merely arranged for and collected trans- 
portation charges, or for the distributors, 
since he had no contract with them, but 
was a common carrier in that he hauled 
for any distributors named by the com- 
pany. That the service was conducted 
for the distributors rather than for the 


company was indicated by the fact that 


27 Tbid., 133-4. 
8 1 M.C.C. 693 (1937). 
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the distributors could arrange for their 
own hauling if they so wished.”® 


C. Relation of the Carrier to 
the Goods Carried 


The commission took the opportunity 
offered by the Carpenter case*® to rule 
against a carrier’s evasion of the act by 
becoming the owner of property through- 
out his transportation of it. Carpenter, 
in addition to his regular occupation of 
hauling milk from farm to creamery 
within Delaware County, New York, 
would on request transport truckloads of 
coal directly from collieries in Pennsyl- 
vania to consumers, principally farmers 
served by his milk route. Upon receiving 
an order, he would go to the mine, pur- 
chase the coal with his own funds, and 
deliver it to his customer according to 
distance transported at a price four or 
five dollars in excess of cost at the mine, 
thereby obtaining compensation for his 
transportation service. 

A protestant contended that Carpen- 
ter was a private carrier of property by 
motor vehicle because his interstate 
service consisted wholly of transporting 
for purpose of sale property of which he 
was the owner. The commission held 
such showing insufficient to make the 
service that of a private carrier: 


“It must also be established that such 
transportation is not performed for compen- 
sation as a common or contract carrier. This 
principle had already been enunciated by the 
commission in McBroom Contr. Carrier Ap- 
plic., 1 M.C.C. 425 (1937). It seems clear 
that, as to the purchase and sale of the coal, 
applicant merely acts in the capacity of an 
intermediary, and essentially he undertakes 
through a special arrangement to transport 
coal for the general public for compensation 
and therefore comes within the statutory de- 
finition of a common carrier. 

“A conclusion that the operation is that of 


7 M.C.C. 693 (1937). 
30 2 M.C.C. 85 (1937). 
31 2 M.C.C. 85, 86-7 (1937). See also Boulter case, 2 


a private carrier would lend sanction to the 
theory that a person who is engaged in the 
transportation of property by motor vehicle, 
for compensation, as his regular occupation 
or business is not subject to appropriate regu- 
lation of his operations in interstate or for- 
eign commerce if he elects to become the 
owner of the meogeety throughout the course 
of its transportation by him. . . . The specific 
definitions of carriers and the general policy 
declared in the Act clearly warrant the con- 
clusion that any person engaged primarily 
in the transportation of property in inter- 
state or foreign commerce by motor vehicle, 
for compensation, is a common or contract 
carrier according to the nature of his under- 
taking and is subject to regulation as such, 
regardless of the ownership of the property 
transported. This conclusion is, of course, not 
applicable to motor vehicle operations which 
are merely incident to the conduct of some 
other enterprise, such as that of a mercantile 
or manufacturing concern.” 


In a later similar case, when applicant 
transported most of the coal purchased 
at mines directly to consumers, but some 
of it to his yard for later sale, the com- 
mission ruled: 

“It seems that his retailing of coal is so 
subordinated to his principal occupation of 
transporting coal for compensation as to 
cause it practically to lose its identity as a 
business of buying and selling coal; our view 
is that the operations of applicant are those 
of acommon carrier.” 


The conclusion of the Carpenter case 
was carried a step farther in the Camp- 
bell application; here in the course of 
the hearing it developed that applicant, 
among other activities, was doing busi- 
ness as the Campbell Cheese Co., pur- 
chasing products of the Kraft-Phenix 
Cheese Corporation at El Paso and 
Lamesa, Texas, and hauling them as his 
own property for distribution to mer- 
chants in the trade territory of El Paso 
and throughout southern New Mexico. 
He maintained warehouses at El Paso 


M.C.C. 233 (1937); Martin case, 3 M.C.C. 768 (1937). 
2 Schulz case, 10 M.C.C. 453 (1938). 
33 6 M.C.C, 277 (1938). 
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and Carlsbad, with cold storage facilities 
at the latter place. On commodities pur- 
chased and transported by him to Carls- 
bad, he received a discount equal to the 
regular freight cost between the place 
of purchase and Carlsbad. In other in- 
stances, where he purchased commodi- 
ties and delivered them directly to his 
customers, he did not receive such a dis- 
count and his measure of profit was the 
difference between the purchase price 
and the price at which he was able to 
dispose of the goods at their destination. 
He held the belief that all these opera- 
tions were private carriage. 

The commission, however, found that 
he was not able to show that the trans- 
portation service involved was not per- 
formed for compensation as a common or 
contract carrier. Applicant did not manu- 
facture the products transported, and his 
only mercantile plant was a warehouse 
with cold storage facilities such as any 
common carrier handling perishables ex- 
clusively might maintain; his profits were 
derived from the difference between the 
purchase and the selling prices of the 
commodities transported, and there was 
nothing to show that it exceeded the cost 
of transportation. His chief business 
appeared to be the transportation of 
cheese and other perishable products, 
and this was declared common carriage.* 

The principles laid down in the Car- 
penter case and developed in the Camp- 
bell case above were clarified in the 
Wartena application.* There it was es- 
tablished that transportation by a dealer 


* If we accept the joint board’s phraseology approved 
by the commission, it would appear that applicant was 
content to break even in these operations. 

35 6 M.C.C, 281-2 (1938). 

% 4 M.C.C. 619 (1937). 

37 Tbid., 623. 

38 Tbid., 620-1. 

39 The commission found “‘no difficulty in concluding 
that applicant has operated as a private carrier so far as 
concerns the transportation of automobiles to Memphis 
for future sale by it to consumers, subdealers, or others, 


merely to replenish his stock is private 
carriage, even though compensation 
therefore is included in the selling price; 
but that transportation of goods owned 
by the dealer, destined to subdealers who 
could have procured the transportation 
by other means, is common carriage.*7 
The dealer, functioning as a distributor 
of company cars in a defined area and 
transporting the new automobiles from 
the factory to his place of business,** con- 
tended this transportation was not pri- 
vate carriage on the ground that title to 
the cars transported actually was held by 
a finance company on agreement by 
himself, the car producer, and the 
finance company.*® The role of the 
finance company was not proper basis 
for classifying the transportation as pri- 
vate, common, or contract carriage.‘ 

Further, the applicant was engaged in 
transportation of new automobiles from 
factory to subdealers for direct delivery 
at points other than his place of business 
to subdealers at outlying points who took 
delivery at the above point; and to con- 
signees who were not subdealers, for di- 
rect delivery at points other than the 
above. They also included transporta- 
tion, from that point to various points, of 
used cars which were shipped by other 
dealers engaged in that business.“ 

Each of these operations, excepting 
that involving the used cars sold by ap- 
plicant, the commission ruled, was trans- 
portation for hire. They were “‘not mere- 
ly incidental to applicant’s business... 
or an integral part of that business, but 


notwithstanding the fact that its selling price includes 
freight charges from the factory. Manifestly such trans- 
portation was not that of a contract carrier, for appli- 
cant could not enter into a contract with itself, nor that 
of a common carrier, since the service was not performed 
for the general public. On the contrary, it was merely 
incidental to the conduct of applicant’s principal busi- 
ness... .” (Ibid., 622-3.) 

40 Thid., 621-2. 

4 Tbid., 623. 
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were engaged in as a distinct and sepa- 
rate undertaking.’ 

Inasmuch as applicant was willing to 
serve, within the scope of his undertak- 
ing, any one of the general public who 
might choose to employ him in these 
operations, they were found to be com- 
mon rather than contract carriage.” 

It was subsequently ruled in the Red- 
ding case“ that transportation of goods 
purchased by applicant at point of origin 
and sold at destination at the purchase 
price plus the equivalent of rail or truck 
freight rates or at a profit representing 
the difference in market prices at origin 
and delivery points was common car- 
riage. Arrangements for sale were usually 
made before transportation was per- 
formed, and applicant merely held title 
during transit. His principal business 
was in transporting such commodities 
rather than as a dealer in them. Even 
where he held stock in the concerns for 
which he transported, his performance 
was in an individual capacity and not as 
an agent or employee. 

Contrarily, transportation by this 
same applicant of peaches purchased at 
point of origin was shown not to be com- 
mon carriage because it was not estab- 
lished that arrangements for resale were 
not made prior to transportation, what- 
ever spoilage losses being applicant’s 
losses, and profits usually exceeded com- 
pensation which would have occurred at 
traffic rates equal to those of rail or mo- 
tor carriers. 

More recently it has been held that the 
fact that compensation for transporta- 
tion varies according to market condi- 


® Ibid. 

43 Tbid., 623-4. 

447 M.C.C. 608 (1938). 

45 Johnson case, 10 M.C.C. 4 (1937). 

10 M.C.C. 525 (1938). 

47 «| | .while applicant’s operations are limited to the 
transportation of merchandise from and to stations on 
the railway, its holding out to the public, at least in re- 


tions is immaterial in determining car- 
rier status: 


“Such variations in charges, however, are 
inconsistent with the statutory obligations of 
a common carrier by motor vehicle and his 
failure to publish and adhere to definite spe- 
cific rates constitutes a violation of the 
Act.”"45 


D. Status of Motor Carriers Operating in 
Conjunction with Railroads 


A different question relating to the 
status of a motor carrier in transporta- 
tion in connection with a railroad arose 
in the case of Texas and Pacific Motor 
Transport Company.** Applicant, a 
wholly owned subsidiary of a railroad 
company, would operate so that mer- 
chandise would be moved by railroad to 
only important concentration points and 
from these points by motor vehicle to 
railroad-station destination. Although 
the proposed truck service was wholly 
owned by the railroad and would be sub- 
stituted for local way-train service, the 
commission held the instrument and its 
service to be that of common carrier by 
motor vehicle.‘ 

The question of their status and degree 
of commission jurisdiction over a collec- 
tion and delivery service for a railroad 
company in a terminal area, and over 
owner-operators hired as agents by mo- 
tor carriers came up in the Scott Bros. 
case. Here the applicant requested a per- 
mit authorizing operation as a contract 
carrier in collection and delivery service 
for the Pennsylvania and Long Island 
Railroad Companies within the ter- 
minal area of Jersey City, N. J. and parts 
of New York City. The case produced a 


spect of the kind of service it offers, is as broad as that 
of the railway itself. It publishes tariffs, and may issue 
its own bills of lading. Although it may be regarded 
generally as an instrumentality of the railway, furnish- 
ing improved and supplementary service, we conclude 
that its status under the Act is that of a common car- 
rier by motor vehicle.” (Zdid., 529.) 
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complex of decisions and dissents before 
its eventual disposal. 

In the Division decision Commis- 
sioners Lee and Caskie found that the 
proposed operation should be treated as 
contract carriage and therefore granted 
a permit.‘® Commissioner Eastman dis- 
sented on the grounds that the proposed 
operation was subject to Part I and that 
the application should be dismissed for 
want of jurisdiction. He was especially 
concerned about the majority’s findings 
for fear of their effects on regulation by 
the commission of owner-operators hired 
as agents by motor carriers in a capacity 
similar to applicant’s relations to the 
railroads. These small owner-operators, 
he said, present a very difficult problem 
of motor carrier regulation. The issuance 
of certificates or permits to them would 
raise a variety of administrative diffi- 
culties, and he insisted that regulation 
through their principal, the railroads, 
would be proper and desirable.*® 

The case was subsequently reargued 
before the whole commission, and this 
time the majority found along the lines 
which Commissioner Eastman had ar- 
gued.®° This finding in turn produced 
a vigorous dissent by Commissioners 
Rogers, Lee, and Caskie.*! The case is a 
fascinating labyrinth of administrative 
interpretation of a Congressional statute, 
but we shall have to be content here with 
noting the bare results. 

The operator is not a common carrier 
by motor vehicle under the Motor Car- 
rier Act. The majority was directly in- 
fluenced by its interpretations of the 
concluding clause of the definition of a 
common carrier in the act, which reads, 
“| ..except to the extent that these 
operations are subject to the provisions 


48 2 M.C.C. 155 (1937). 

49 Thid., 169-82. 

50 Thid., 4 M.C.C. 551 (1938). 
51 Thid., 566-74. 


of Part I.” This interpretation the ma- 
jority indicated by paraphrase: 

“An analysis of the definition of ‘common 
carrier by motor vehicle’ shows that it does 
not include those who undertake, whether di- 
rectly or by a lease or any other arrangement, 
to transport property in interstate or foreign 
commerce for the general public by motor 
vehicle, for compensation, in railroad collec- 
tion and delivery service within terminal dis- 
tricts. Since this is the service in which appli- 
cant proposes to engage, it would not fall 
within the definition of ‘common carrier by 
motor vehicle’. 


Nor is applicant, the majority further 
concluded, a contract carrier by motor 
vehicle “because the transportation in 
which it proposes to engage must be 
judged by the entire service for consignor 
to consignee, and is distinctly a common- 
carrier service.” 

True, “it would perform work in con- 

nection with this service, and to that 
extent, would join or share in it.” There 
is judicial authority indicating that it 
might, therefore, be regarded as a com- 
mon carrier, “‘at least for certain pur- 
poses.” 
“Its status as such, however, would be that 
of a common carrier by railroad rather than 
a common carrier by motor vehicle, because 
the service in which it would engage is clearly 
an integral part of railroad common-carrier 
service... . 78 


Finding that applicant was neither a 
common nor a contract carrier as defined 
in the act, the majority concluded that 
it was subject to the commission’s juris- 
diction only under Part I. Nor does the 
majority appear overly concerned that 
‘under this finding the commission’s au- 
thority over applicant does not include, 
as the minority points out,® provision 
for certificates of public convenience and 
necessity or permits, nor for insurance, 

82 Thid., 564. 

53 Tbid. 

% Tbid., 564. 

8 Thid., 573. 
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safety regulations, and the like. Further, 
Commissioner Eastman in his concur- 
rence disagrees with the minority’s pre- 
diction that grave injustice will result 
from applying such statutory require- 
ments to motor carriers who perform 
collection and delivery service for other 
motor carriers, whereas those who per- 
form exactly the same service for rail 
carriers have complete relief from them. 
He thinks that the principles of the de- 
cision, if followed to their logical con- 
clusion, will extend like relief to such 
operators. Or if it does not, and unfair 
competition results, he believes legisla- 
tion can be easily devised to provide any 
necessary compensations in the law. 
Holding one’s self out at all times to 
serve the general public continues as a 
definite criterion of common carriage.®” 
% Jbid., 565. For line-haul transportation outside a 


terminal district by a motor carrier as agent for Railway 
Express Agency, authorization as a common carrier is 


However, the absence of intent to trans- 
port for the general public does not en- 
able an operator to escape the common 
carrier classification, for interchanging 
shipments with other common carriers 
and basing his charges on rates filed with 
the commission constitutes a common 
carrier.®® 

After working out an operational def- 
inition of what constitutes a common 
carrier under the law, it remained for the 
commission to examine the factors to be 
considered in granting certificates. These 
factors, which include definition of bona 
fide operation on June 1, 1935 and what 
items are taken into account in authoriz- 
ing de novo operations, will be discussed 
in the concluding installment of this arti- 
cle which will appear in the May issue of 
the Fournal. 
necessary. 


57 Stanton case, 12 M.C.C. 615 (1938). 
58 Katsilas case, 12 M.C.C. 617 (1938). 
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Progress in Defense Housing 


OX of the most important aspects of the 
defense housing program is the question 
of which federal agency or agencies is to have 
the job of building and operating the federal 
defense housing projects. Important urban 
real estate policies and future problems are 
involved in this question because of the dif- 
fering objectives and methods of operation 
of the various federal housing agencies, and 
private real estate and mortgage financing 
interests have been concerned with the ques- 
tion ever since defense housing was sprung up- 
on this nation last summer. Congress provided 
no answer to the question in appropriating 
funds for defense housing but left the deci- 
sion as to which agency should construct and 
operate the projects up to government ad- 
ministrative officials. 

Specifically, the Congressional acts pro- 
vided as follows: the Lanham act (Public 
Act 849) appropriated $150,000,000 to the 
Federal Works Administrator who was “au- 
thorized to utilize and act through the Fed- 
eral Works Agency and other Federal agen- 
cies and any local public agency.”! The 
supplemental defense appropriation act 
(Public Act 781) appropriated $100,000,000 
and provided that “the Secretary of War and 
the Secretary of the Navy may utilize such 
other agencies of the United States as they 
may determine upon.” Title II of Public Act 
671 provided that the United States Housing 
Authority could build defense housing proj- 
ects free from the restrictions on family in- 
comes and on equivalent elimination im- 
ae upon this agency by the United States 

ousing Act of 1937, but no additional funds 
were appropriated.? Thus the decision as to 
which federal agency to use in obtaining the 
needed defense housing was left to the de- 
partment heads or, as it has turned out now 
under the President’s program for centraliz- 
ing responsibility for the defense program, to 
the Defense Housing Coordinator.? He is vir- 
tually free to use for defense housing any or 
all of the following federal agencies: the 


1See Horace Russell, “Defense Housing and the 
Lanham Bill,” 16 Fournal of Land & Public Utility 
Economics 457 (November, 1940). 

4 See F. Stuart Fitzpatrick, ““Defense Housing,” Jid. 


USHA and local authorities operating under 
it, the Federal Works Agency, the Public 
Buildings Administration, the construction 
divisions of the Army and Navy, and the 
Defense Homes Corporation created under 
the RFC. 

Now that approximately 34 of the total 
federal funds available for housing the fami- 
lies of enlisted petsonnel and workers in de- 
fense industries has been ‘‘programmed” by 
the Defense Housing Coordinator, it is pos- 
sible to see just how the various federal agen- 
cies are participating in the program and to 
study other phases of federal policy in de- 
fense housing, including participation of pri- 
vate enterprise. Also, after approximately six 
months of organized work on the defense 
housing problem, it is possible now to see 
just how closely the various recommenda- 
tions of such organizations as the Twentieth 
Century Fund have been followed. 

A square look at the defense housing pro- 
gram as it is now proceeding would seem im- 
portant for several reasons: (1) that business 
men and local communities may know what 
to expect of government in any future de- 
fense housing decisions; (2) that some direc- 
tion may be given to future Congressional 
action on possible further requests for de- 
fense housing funds; (3) that some appraisal 
may be made of the efficiency of the defense 
housing program to date; (4) that the possi- 
bility of any serious disturbance to residen- 
tial rents and real estate values may 
avoided; and (5) that some answer may be 
made to the question of the ultimate effect 
of the defense program upon urban real es- 
tate. Only tentative conclusions can 
drawn at this time, as all the necessary facts 
are not yet available. Nevertheless, it is help- 
ful to study the facts that we do have at hand 
with these points in mind. 

The Defense Housing Coordinator esti- 
mated last fall that the need for defense 
housing will run from 160,000 to 200,000 
units.4 On the basis of federal funds then 


at 344 (August, 1940). 

3 Charles F. Palmer, of Atlanta, Georgia. 

4 Address before the Central Housing Committee, 
Washington, D. C., October 5, 1940. 
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available, he said at that time that about 
60% of this demand would have to be met 
by private enterprise. By January 21 the Co- 
ordinator had proposed programs which, if 
carried out, would provide for 35 to 40% of 
this demand. Specifically, these local pro- 
grams called for the construction of 73,225 
dwelling units in 100 localities. Of these, 
59,556 were to be built with public funds. By 
February 1 specific allocation of funds to 
various agencies had been made for 56,528 
federally financed dwelling units; construc- 
tion contracts had been awarded for 36,191 
units; and 687 units had been completed and 
occupied.§ 

The division of this work among the vari- 
ous federal agencies is shown in Table I.° In 
addition to the items listed there, the direc- 
tors of the Defense Homes Corporation have 
approved the construction of eight projects, 
totalling 2,044 dwelling units. 

The heavy leaning upon local authorities 
under Public Act 671 is understandable. The 


5 Weekly Summary Report, Office of the Defense 
Housing Coordinator, issued February 5, 1941. Data 


USHA is, after all, using the funds it already 
had. The surprising fact is that the USHA 
gave some of its money to the.Navy. 

The intention is that the defense housing 
pacgpete built by local housing authorities 
will at the termination of the present emer- 
gency be converted into subsidized housing 
similar to that now operated by these au- 
thorities under the United States Housing 
Act of 1937. The fact that only about 1/8 of 
the total projects allocated to date under spe- 
cific defense housing appropriations has gone 
to the USHA is encouraging to those private 
real estate and mortgage-finance men who 
have studied the public housing program 
under the USHA. Of course, some of the 
projects now being constructed by the PBA 
and the FWA may eventually be turned into 
low rent housing, but they need not neces- 
sarily be used for this purpose nor be oper- 
ated under the USHA and its present pro- 

ram. 

The fact that, of the total of 73,225 family 


indicate a small number of units for single persons, 
6 Ibid. 


TaBLeE I. Derense Hovsinc ScHEDULE TO DATE 











Programs Proposed by 


Coordinator* Projects under Allocation 





Authorization 


No. of Family 
Dwelling 


No. of Units 
for Single 


No. of Family 
Dwelling 


No. of Units 
for Single 


Units Persons Units Persons 





Under Public Act 849 
Office of Federal Works Administrator... . 
Public Buildings Administration 
Local housing authorities 


Navy 
Farm Security Administration 
Unassigned 


12,538 
35350 
200 


4,630 


75° 


500 
6,615 
5,900f 


295 
1,400 1,000 
200 


3,002 


Total 20,718 17,217 
Under 
Arm 825 
14,635 
11,627 


y 825 
Navy 15,240 
Public Buildings Administration 12,093 


Total 28,158 
USHA Funds under Public Act 671 
Local authorities 


27,087 


6,310 
325 
1,400 


6,310 
325 
1,400 








8,035 8,035 











* As of January 21, 1941. 

+ As of February 1, 1941. - P P 

¢ The fact that more units are under construction by loca] housing authorities than was scheduled by the Coordinator is probably explained 
by the fact that the Federal Works Administrator directly charged with carrying out the Lanham act chose the USHA instead of the PBA 
for a few of the projects contrary to the advice of the Housing Coordinator. 
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dwelling units proposed by the Housing Co- 
ordinator in his program for 100 communi- 
ties, only 13,659 have been allocated to pri- 
vate enterprise may be somewhat discourag- 
ing to real estate and mortgage men and may 
appear to be a reversal of the publicly ex- 
pressed policies of the Coordinator. How- 
ever, it should be understood that the first 
100 communities for which the Coordinator 
has laid out defense housing programs have 
been ones in which the housing situation was 
most acute and fast action to relieve the sit- 
uation was needed. Furthermore, the housing 
problem in these areas has arisen because of 
the rapid expansion of industries whose in- 
creased tempo of operations is of uncertain 
duration.” Because of this fact the housing 
demand in these cities may last for only a 
short time and private capital could not be 
expected to bear the risk of financing a very 
large percentage of the needed homes. The 
burden of providing housing accommoda- 
tions is thus thrown upon the Federal Gov- 
ernment. 

The nature of the families that are to oc- 
cupy the presently authorized government 
defense homes should also be considered. 
About 60% of the total number of defense 
housing units, for which funds have been al- 
located thus far, are to be occupied by the 
oe and employees of the Army and 

avy. The duration of the demand of these 
groups for housing is highly uncertain and, 
further, many of the lower ranking officials 
‘ree wpnd would not be able to pay a rent 

igh enough to warrant private construction 
and financing of their housing accommoda- 
tions. Another 21% of the government de- 
fense homes for which funds have been allo- 
cated to date are for civilian workers in 
arsenals, navy yards, and government-op- 
erated powder plants and ordnance works.® 
The duration of the activity in these types of 
plants is entirely unpredictable and, in those 
communities where these plants constitute 
the main source of employment, private en- 
terprise is not expected to bear a great part 
of the risk of financing the new housing ac- 
commodations. 

Thus, when the nature of the most urgent 
defense housing need, which has been “pro- 


7 This can be easily noted by anyone at all familiar 
with the housing problem by a cursory examination of 
the names of the cities for which programs have been 
established (Newport News, Va.; Portsmouth, R. I.; 
San Diego, Calif.; Bremerton, Wash.; Rock Island, IIL; 


grammed” first by the Coordinator, is con- 
sidered, the allocation of a greater proportion 
to private enterprise could hardly be ex- 
pected. The “Locality Information Sheets” 
issued by the Coordinator’s office make it 
fairly clear that as much of the housing de- 
mand is being left for private enterprise as 

ossible. Some may think that this policy 
~ been followed mainly because of the 
plain fact that Congress appropriated only 
about 1/3 enough money to satisfy completely 
the defense housing needs. However, in light 
of the facts to date, it cannot be denied that 
private enterprise is being given an oppor- 
tunity to fill those of the defense housing 
needs which are expected to appear at all 
attractive to private developers and mort- 
gage financiers. Undoubtedly some pressure 
will be put upon Congress to increase federal 
funds for defense housing and the Housing 
Coordinator has already requested (on Febru- 
ary 1) an additional $150,000,000 general ap- 
propriation. If this and other possible future 
requests are granted, we may see a different 
official federal attitude on the whole question 
of ag by private enterprise in the 
defense housing program. 

There is evidence in community after com- 
munity that private builders and home-fi- 
nancing institutions are taking advantage of 
the possibilities for new business which the 
defense program is offering and are filling the 
need for more homes of the type that will 
represent a sound and permanent addition to 
the community. Real estate and mortgage- 
banking groups will have to demonstrate 
with concrete facts their ability to supply 2/3 
of the defense housing needs. They rif also 
have to resist any efforts to expand federal 
defense housing, except that which is abso- 
lutely necessary, and particularly to resist 
direct Congressional appropriation of funds 
to agencies whose activities represent a 
threat to the soundness of local real estate 
markets and the maintenance of a private 
housing and mortgage-financing system. 

In most of the areas for which government 
homes have been scheduled thus far, the 
housing need is acute and it is important that 
the construction of the projects proceed with 
a minimum of lost time. The main fault with 


the government’s housing program in the 


Corpus Christi, Tex.; Jacksonville and Pensacola, Fla.) 
and a study of the “Locality Information Sheets” issued 
for these communities. 

8 Weekly Summary Report, February 1, 1941. 
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last war was that it was extremely slow in 
getting started. One of the chief functions of 
the Housing Coordinator is to see that hous- 
ing does not become a bottleneck in the de- 
fense program and that decisions on the loca- 
tion and construction of government housing 
be made as quickly as possible consistent 
with efficiency and ability to make sound de- 
cisions. In the short space of the 514 months 
during which organized direction has been 
given to the defense housing program, the 
needs of 100 localities have been thoroughly 
studied, construction of 73,000 units has 
been arranged, and 29,000 units have been 
placed under construction contract. All these 
facts indicate that the work of laying out the 
program is proceeding with due rapidity. 

The projects are being speeded through the 
preliminary stages and construction is started 
soon after their approval by the proper gov- 
ernment authorities. In 16 USHA-Local Au- 
thority projects under construction an aver- 
age of 55 days elapsed from the approval 
date to the time when actual construction 
commenced. In 4 PBA projects the average 
time was 37 days.® In the construction of 
these units a minimum of time is being al- 
lotted to the construction companies. In a 
random sample of 15 Lanham act projects 
under construction by the PBA the average 
scheduled time of construction is 135 days.!° 
The average time scheduled for the comple- 
tion of 13 USHA-Local Authority projects is 
approximately 125 days." Certainly this is 
rapid action and, although construction costs 
may be increased somewhat by this speed, 
the construction industry is demonstrating 
a real ability to produce large scale housing 
in a short time. The speedy construction is 
being accomplished in part by some prefab- 
rication and by actual construction on a 
mass-production basis. Undoubtedly one of 
the permanent benefits of the defense pro- 
gram will be an advanced technology of 1 the 
building industry and an improvement in its 
efficiency and capacity. 

It is helpful to review some of the key 
recommendations made by the Housing 
Committee of the Twentieth Century Fund,” 
the organization credited with having made 


® Defense Housing Construction Bulletin No. 5 for week 
ending January 11, 1941, a bulletin of the Information 
Division of the Federal Works Agency. 

10 Press releases of the Federal Works Agency. 

 Pyblic Housing (a publication of the USHA), 
September 10, 1940. 


the most extensive study of the defense hous- 
ing problem, and see just how closely they 
are being followed in the program as it has 
been developing. 

Housing is being considered as an integral 
pers of the defense program as recommended 

this organization. This fact was strikingly 
illustrated the other day when the President, 
by Executive Order, placed the Division of 
Defense Housing Coordination within the 
Office for Emergency Management of the 
Executive Office of the President.! Likewise, 
the necessity for prompt action and for the 
coordination of public and private effort is 
fully realized. The Coordinator appointed as 
special advisors under him the Executive 
Vice-President of the United States Savings 
and Loan League, the Executive Vice-Presi- 
dent of the National Association of Real Es- 
tate Boards, a representative of the National 
Association of Building Owners and Mana- 
gers and of the American Bankers Associa- 
tion, and representatives of the various agen- 
cies under the Federal Loan Agency. 

The recommendation of the Twentieth 
Century Fund that important consideration 
be given to the housing problem in the loca- 
tion of defense activities has not been fol- 
lowed out to any great extent. However, the 
decision as to where to locate plants is not 
made by the Defense Housing Coordinator 
and the fact should be recognized that it is 
virtually impossible to reconcile all factors to 
be considered in the location of new indus- 
trial plants and the placing of defense con- 
tracts. 

The recommendation that the existing 
stock of housing be utilized to the fullest 
possible extent is apparently being carried 
out. In the procedure established by the 
Housing Coordinator for the study of each 
community attempts are made to determine 
the number of vacant dwelling units of the 
type suitable for occupancy by enlisted per- 
sonnel and defense workers and to estimate 
the amount of new home construction in proc- 
ess or in prospect which may directly or 
through the normal operations of the housing 
market provide the necessary housing ac- 
commodations for the new families in a com- 
munity. In a number of communities volun- 


12 See Housing for Defense (New York: Twentieth 
Century Fund, 1940). See also Henry E. Hoagland, 
“Housing and National Defense,” 16 Journal of Land 
€& Public Utility Economics 377 (November, 1940). 

18 See Federal Register, January 14, 1941, p. 295. 
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tary vacancy-registration systems have been 
set up and on January 18 the Coordinator 
announced the establishment of a Home 
Registration Service to advise local defense 
councils and real estate groups in setting up 
and maintaining central bureaus for listing 
available housing accommodations." In sev- 
eral instances advantage is being taken of 
commuting services and employees for new 
industrial plants are to be transported back 
and forth each day from large near-by cities. 
This is true of Quincy, Massachusetts, 
Charleston, Indiana and Joliet, Illinois—to 
mention a few examples. It should be possi- 
ble and certainly most desirable to increase 
the use of commuting services as time pro- 
gresses. 

Demountable structures are being con- 
templated in some areas to avoid the creation 
of future ghost towns and some research in 
this field is being carried forward. A consid- 
erable number of units of the demountable 
type are actually being constructed on an 
experimental basis in one defense area and 
the results of this experiment will be used to 
guide later decisions on prefabrication and 
demountable construction. This appears to 
be a noteworthy development and evidences 
the desire of government defense officials to 
stimulate technological progress in the hous- 
ing field. The Technical Division of the 
USHA has developed some attractive and 
and apparently inexpensive designs, and it 
appears that the recommendation that a 
standard, simple, and usable design of dwell- 
ing accommodation be developed is being car- 
ried out. 

Another significant development suggested 
by the Housing Coordinator, as recently as 
February 5, is the use of small, compact 
mobile housing units which can be moved 
about by the use of removable wheels to the 
places where the housing shortage is most 
acute. These dwellings will be somewhat like 
trailers but may be as large as 18 by 14 feet 
when in place. These floating houses will help 
to avoid the creation of ghost towns, and can 
be used to fill the most urgent housing needs. 
Congress has been asked to appropriate 
$6,700,000 to provide this type of temporary 
shelter. 

The Coordinator is following out one of the 


44 See Press Release, Division of Defense Housing Co- 


ordination, January 13, 1941. 
18 See Architectural Forum, November, 1940 and 


important recommendations of the Twen- 
tieth Century Fund by making complete an- 
nouncements of his plans, the bases of his 
decisions, and the rental market to be filled 
by the various government units which he 
recommends. The lack of equity capital is 
being met in part by the allocation of $10,- 
000,000 from the President’s emergency 
funds!® to the RFC Mortgage Company 
which is being used for the equity base in the 
FHA rental projects of the Defense Homes 
Corporation. The Federal Home Loan Bank 
Board has indicated its willingness to invest 
some of the funds of the HOLC in savings 
and loan associations insured by the Federal 
Savings and Loan Insurance Corporation 
and to lend in defense areas. Funds from an 
earlier authorization are available for this 
purpose and this follows a recommendation 
of the Twentieth Century Fund. At this 
date, however, none of the applications for 
these funds has been acted upon by the 
Board. It is expected that these funds, to- 
gether with whatever additional funds for in- 
vestment in savings and loan associations 
which may later be provided by Congress, 
will increase the participation of these home- 
financing institutions in the defense housing 
program. The terms of House Bill 3162 in- 
troduced by Congressman Steagall on Febru- 
ary 7 permit the FHA to insure home loans 
in defense areas and provide a special fund 
for this purpose. The Bill follows in general a 
recommendation of the Twentieth Century 
Fund regarding the use of FHA facilities for 
defense housing. 

The very sound recommendation that the 
USHA confine its defense housing efforts to 
those areas where a need for subsidized low 
rent government housing is likely to con- 
tinue after the emergency is being only par- 
tially carried out. Of course, judgment on 
this question depends on one’s concept of the 
need for projects in a community, but even 
granting that housing assistance in some 
form may be needed to solve the slum prob- 
lem in larger cities, it is hard to be convinced 
of the need for USHA projects in smaller cit- 
ies which have no real slums and in which 
the erection of government houses definitely 
upsets the local real estate market. Cer- 
tainly there is reason to doubt the justifica- 


Public Housing, September 24 and November 16, 1940. 
16 Later repaid out of the specific appropriations for 
defense housing under Public Acts 781 and 849. 
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tion in normal times for the ordinary type of 
USHA subsidized housing projects in some 
of the following small cities where this 
agency has built or is building defense homes: 
Selma, Alabama; Moline and East Moline, 
Illinois; Rantoul, Illinois; Rock Island, Illi- 
nois; Newport, Rhode Island; and Bremer- 
ton, Washington. It would seem to be more 
logical for the USHA to confine its defense 
efforts to cities where slum areas of the type 
typically described by USHA protagonists 
clearly exist.” 

One of the main objectives in a defense 
housing program is to stimulate the building 
of more dwellings in defense areas by private 
enterprise. Since the artificial control of rents 
or even the threat of rent control can stop or 
disastrously curtail construction of new hous- 
ing units, it is hoped that the Housing Coor- 
dinator will steer at least as far away from 
rent-control measures as recommended by 
the Twentieth Century Fund. So far the 
Coordinator has given no cause for doubt 
that he will use his influence to see that rec- 
ommendations such as those of the Twen- 
tieth Century Fund are followed out. Re- 
cently, however, a report from the Consumers 
Division of the National Defense Advisory 
Commission indicated that some form of rent 
restriction or regulation is being contem- 
plated in government defense circles.!® The 
danger of rent control, aside from its depress- 
ing effects upon local real estate and con- 
struction activity, is that it starts the home 
building industry in a vicious downward cy- 
cle that soon results in an aggravated housing 
shortage and the making of a perfect case for 
more and more public housing, both defense 
and ordinary. By digging out certain facts 
from the experience of some cities in the 
1917-22 period, rent-control advocates can 
make a fairly convincing case for rent regula- 
tion, but when the whole story is told!® and 
straight, logical thinking applied to the prob- 
lem, it can be seen that rent-control argu- 
ments are largely unfounded and that such 
measures only aggravate the whole housing 


17 For a defense of government participation, see 
Elizabeth Wood, “The Role of the Government in De- 
fense Housing,” 16 Fournal of Land & Public Utility 
Economics 382 (November, 1940). 

18 See release of the National Defense Advisory Com- 
mission, 341, January 7, 1941, a statement by Miss 
Harriet Elliot, Commissioner in charge of the Con- 
sumers Division. This statement has as its basis a report 


problem. This is a question which will re- 
ceive considerable public discussion in the 
coming months and it is important that any 
conditions in defense areas which will give 
rise to effective rent-control arguments be 
prevented and that any attempts at regula- 
tion of rents be effectively resisted.?° 

In conclusion, it can definitely be stated at 
this stage of the program that the defense 
housing activities are being carried forward 
on a sound basis, that most of the important 
recommendations of the Twentieth Century 
Fund are being followed, and that the De- 
fense Housing Coordinator has done a highly 
commendable job. There are possibilities, 
it is true, of rent-control measures being 
adopted in some areas in the next few 
months. Possibly a few ghost towns are being 
created for the future. An expanded public 
housing program may eventuate from some 
phases of defense housing. These are the 
risks to real estate inherent in the necessarily 
rapid prosecution of the whole defense pro- 
gram, but from present appearances they 
will not dominate the picture. The Defense 
Housing Coordinator has given the private 
housing and mortgage-finance groups every 
assurance of his cooperation, and they can 
proceed with their defense housing and hous- 
ing expansion plans, knowing that private 
interests are being considered and, as far as 
is compatible with the progress of the de- 
fense program, protected. An “all-out” de- 
fense effort, such as that in which this nation 
is now engaged, is certain to produce a num- 
ber of dislocations and the housing field may 
not escape without its share. However, from 
all indications the defense housing program 
is now being carried forward in a manner cal- 
culated to protect as far as possible both the 
sp treasury and the interests of all who 

ave a stake in urban real estate. 


NorMAN STRUNK 


Executive Assistant, 
U. S. Savings and Loan League 


of a special committee of the National Association of 
Housing Officials. 

19 See Charles O. Hardy, Control of Prices in Wartime 
(Washington: Brookings Institution, 1940). 

20 For other points of view on the subject of rent con- 
trol see Marcus Whitman, “The Public Control of 
House Rents,” 1 Yournal of Land & Public Utility 
Economics 343 (July, 1925); also Edith Berger Drellich 
and Andree Emery, Rent Control in War and Peace (New 
York: National Municipal League, 1939). 
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The Case for Tax Exemption of Public Housing 


_ new impetus given to the federal 
public housing program by the necessi- 
ties of national ps Bai provides the oppor- 
tunity for an examination of one of the most 
controversial aspects of that program—the 
problem of tax exemption. It is important to 
note at the outset that such exemption tends 
to reduce the property tax-base. On the face 
of the problem, therefore, it would appear to 
be fiscally dangerous. If, however, public 
housing can be shown to serve an essentially 
public purpose, the proposal would have a 
strong justification. In addition, if tax ex- 
emption for such projects can be shown to re- 
sult in negligible, if any, loss in governmental 
revenues and if the burden of the local tax- 
payer can be shown to be not materially af- 
fected, then public housing projects would 
appear to warrant the benefits of such ex- 
emption. 


Public Aids to USHA Projects 


The current federal program is based on 
the United States Housing Act of 1937 es- 
tablishing a lending agency to aid local public 
housing authorities engaged in slum clear- 
ance and the construction of low-rent hous- 
ing. Two types of aid are supplied—loans 
and grants. The loans are self-liquidating 
over a period of 60 years, bearing interest at 
not less than the current going federal rate 
plus % of 1%.! Grants may be either capital 
grants made to aid the construction cost of 
the project,? or annual contributions, made 
only after completion of the project.? To date, 
capital grants have never been made to a 
local community. In exchange for these aids, 
the act requires that local housing authori- 
ties contribute their share toward reducing 
the necessary rents on the project. 

Three forms of local contributions are pro- 
vided in the act. First is complete tax ex- 
emption, the method usually favored by the 
USHA and designed to equal at least 20% of 
the annual federal contribution. Second, the 
locality may remit to the local housing au- 
thority general taxes or special assessments 
levied on the property acquired by that au- 
thority for low rent housing. Third, the local 


1 Public Acts No. 412, 75th Cong., §9. 
2 Thid., §11. 

3 Tbid., §10. 

4 Tbid., $104. 

5 Tbid., §xtf. 


government may offer direct cash contribu- 
tions to aid in reducing rents on the project* 
or contributions of land.® It is significant, 
however, that the third method has never 
been utilized, and that tax exemption has 
been the general rule in meeting the require- 
ments of the act for local contributions. Of 
the 33 states and two possessions which now 
have passed enabling legislation, 27 states 
and both possessions provide for complete or 
partial tax exemption from general property 
taxation of public housing authorities and 
their projects. In the remaining six states it 
seems clear that such exemptions are possible 
either through the general law or as a result 
of court decisions.® It is no surprise to note, 
therefore, that as of September 18, 1940 all of 
the 427 USHA projects were tax exempt. In 
1o1 of these projects, the loan contract pro- 
vided for payments in lieu of taxes, the pay- 
ments ranging from $1 to $5,750 annually. 
In no case does a payment in lieu of taxes ex- 
ceed ‘ ® of the total annual shelter rent— 
ie., the rent exclusive of any payments for 
utilities. It should be noted also that these 
payments are usually against the ad valorem 
taxes. Improvements such as_ sidewalks, 
streets, and sewers are generally paid out of 
the development costs of the projects.’ 


Background of Tax Exemption 


A brief sketch of the background of tax 
gr a for public housing may help to 
put the present problem in its setting. His- 
torically, this country first met the need for 

ublic housing in 1917 by the erection of 
Somes for workers in war industries, but the 
effort was discontinued shortly after the 
Armistice. Not until July, 1933, when Harold 
L. Ickes was named Federal Emergency Ad- 
ministrator of Public Works and a semi-au- 
tonomous Housing Division was created, was 
a public housing program again inaugurated. 
Tax exemption i these PWA projects was 
immediately challenged, but was as quickly 
parried by the willingness of the Housing Di- 
vision to make payments in lieu of taxes to 
local governments. Such an approach was 


6 Leon H. Keyserling, “‘Legal Problems in the Hous- 
ing Field,” National Resources Committee, Housing 
Monograph Series, No. 2, p. 41 (1939). 

7 “Payments in Lieu of Taxes,” USHA, Sept. 18, 1940, 
8 pp. See also “Bulletin No. 6 on Policy and Procedure,” 
USHA, Dec. 8, 1939, revised, pp. 2-3. 
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prevented, however, by a ruling of the Comp- 
troller General on October 10, 1935, which 
held payments in lieu of taxes unlawful in the 
absence of specific legislative permission.® 
Subsequently, such payments were provided 
for by congressional action and approved on 
June 29, 1936.° 

The objections to tax exemption continued, 
however, on the grounds that (1) it was a 
concealed subsidy; (2) it was a penalty on the 
remaining taxpayers; and (3) lower rents did 
not constitute sufficient reason for such a 
ae In addition, the inability of the 

ousing Division to provide adequately low 
rents for low income families reacted further 
against such tax leniency. The relatively high 
rents in PWA housing as compared to the 
present USHA rentals were caused by the 
experimental nature of the program, the 
highly centralized administration, lack o 
funds (especially during the winter of 1934- 
35 when operations were practically sus- 


pended) and, above all, the fact that the en- 
tire program was conceived as a method for 
reemployment rather than for slum clearance 
and low rent housing construction." 
Unfortunately, many of the faults of the 
PWA program have been attributed to the 


USHA. Today, however, public housing ad- 
ministration is a permanent feature of our 
governmental activities and not a method for 
reemployment; the program is decentralized; 
and a body of experience has been accumu- 
lated which operates toward more efficient 
administration. As a result, USHA rentals 
are able to meet the needs of low income 
families below those aided either by PWA or 
provided through the normal channels of 
private home construction.” 


Tax Exemption before the Courts 
The legality of tax exemption for low rent 


8 M. W. Straus and Talbot Wegg, Housing Comes of 
Age (New York: Oxford University Press, 1938), pp. 
33-4, 110, 113. See also M. L. Walker, Urban Blight 
and Slums (Cambridge: Harvard University Press, 1938), 
p. 282. 

® Public Acts No. 837, 74th Cong. 

10 Walker, op. cit., p. 285. 

1 Straus and Wegg, op. cit., p. 123. 

2 Straus and Wegg, oP. cit., p. 161. See also William 
Ebenstein, “The Law of Public Housing,” 23 Minnesota 
Law Review 885 (1939); E. E. Wood and Elizabeth Ogg, 
“The Homes the Public Builds,” Public Affairs Pam- 
phlets, No. 41, 1940, pp. 20-1. 

13 See also New York City Housing Authority v. Muller, 
1 N.E. (2d) 153 (1936), which gave the New York Au- 


housing projects has been tested recently by 
at least 13 cases in the state supreme courts, 
but seems to have received rio direct atten- 
tion by the United States Supreme Court. 
The public nature of low rent housing, how- 
ever, was established in Green v. Frazier (253 
U. S. 233 (1920)), when the Supreme Court 
held that the State of North Dakota could 
provide homes for its residents with public 
money on the ground that this was a “public 
purpose.” The Court, however, sounded a 
warning in the Triple A case of United States 
v. Butler (297 U.S. 1 (1936)), when it held 
that even a valid expenditure of public 
money can be held invalid if that expenditure 
can be shown to invade the rights of the states 
within the meaning of the Tenth Amend- 
ment. By inference, therefore, the Federal 
Government could provide money for public 
housing so long as it did not itself engage in 
construction activities. 

The earliest case dealing with tax exemp- 
tion for public housing was Spahn v. Stewart 
(103 S. W. (2d) 651 (1937)), in which the 
Kentucky Court of Appeals held that a pub- 
lic housing authority and its projects were 
exempt from all taxation, and bonds issued 
to further the development of such projects 
were likewise tax exempt on the ground that 
they represented money spent for a public 
purpose. The court further held that it was 
“not essential to the validity of the proposal 
that all the public reap like direct benefits,” 
as long as the plan involved “objects essen- 
tial to the public interest.” An exception to 
complete exemption was voiced in an ad- 
visory opinion be the supreme court of Ala- 
bama. Although the opinion held that public 
housing projects were lawfully tax exempt on 
the ground that they were “public in na- 
ture,” the court pointed out that such prop- 
erty was still subject to improvement assess- 


thority the right to use the power of eminent domain. 
The court’s comment on the public nature of housing 
projects reads in part: 

“The public evils, social and economic, of such condi- 
tions, are unquestioned and unquestionable. Slum areas 
are the breeding places of disease which take toll not 
only from denizens, but by spread, from the inhabitants 
of the entire city and State. Juvenile delinquency, 
crime and immorality are there born, find protection, 
and flourish. Enormous economic loss results directly 
from the necessary expenditure of public funds to main- 
tain health and hospital services for afflicted slum dwell- 
ers and to war against crime and immorality . . . . Con- 
cededly, these are matters of State concern... since 
they affect the health, safety, and welfare of the public.” 
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ments and any other excise taxes ordinarily 
imposed by taxing jurisdictions. Thus, the 
exemption was held valid only for ad valorem 
er taxes.4 ; 

umerous other cases have yielded similar 
opinions,* all of which are predicated on the 
contention that public housing projects are 
for a public purpose. 

The serious social effects of bad housing 
were given judicial notice in all court deci- 
sions dealing with the legality of tax exemp- 
tion for public housing. These facts were in 
many cases the determining factors in the 
decision to hold such projects a “public pur- 
pose.” From the standpoint of health alone, 
the New York Court of Appeals found that 
deaths from tuberculosis were 220% higher 
in the congested slum areas than in the city 
at large. Deaths from spinal meningitis were 
247% greater than in the rest of the city, 
whereas deaths from all causes were 87% 
higher. In Kentucky, the supreme court 
took cognizance of a 1933 survey of condi- 
tions in Louisvillle, showing that in one se- 
lected slum area the ratio of tubercular pa- 
tients was an average of I to every 187 in- 
habitants, as compared to a ratio of 1 to 463 
persons in the whole city.!7 The supreme 
court of South Carolina also noted the serious 
health conditions of the slums of Columbia, 
laying that city’s high death rate, in part, to 
existing unhealthful conditions.!® 

These sample figures illustrate the essen- 
tial reasoning of the state supreme courts in 
finding low rent housing projects a public 
purpose, and thus entitled to tax exemption 
within the meaning of their statutes. 


Continued Objection to Tax Exemption 


Despite the fact that the validity of tax 
exemption for public housing has been estab- 
lished in law, objections to the policy of tax 
exemption continue. The me tenor of the 
objections is along lines similar to those out- 
lined earlier in this article. As yet, however, 
no conclusive evidence has been offered by 


M4 Opinion of the Fustices, 179 So. 535 (1938). See also 
City of Huntsville 0. Madison County, 52 So. 326 (1910); 
City of Birmingham 0. State, 170 So. 64 (1936); Fefferson 
County v. City of Birmingham, 178 So. 226 (1938). 

16 State ex. rel. Porterie v. Housing Authority of New 
Orleans, 182 So. 725 (1938); Wells v. Housing Authority 
of Wilmington, 197 S.E. 693 (1938); Dornan vo. Phila- 
delphia Housing Authority, 200 Atl. 834 (1938); Marvin 
v. Housing Authority of Facksonville, 183 So. 145 (1938); 
Williamson vo. Housing Authority, etc., of Augusta, 199 
S.E. 43 (1938); McNulty v. Owens, 199 S.E. 425 (1938); 


either side to the controversy. Opponents of 
tax exemption admit the need for low rent 
housing, but have not advanced any satis- 
factory alternative to this method of obtain- 
ing low rents. Proponents of tax exemption 


hold it to be essential in securing low rents, . 


but in practice have also found it to be pos- 
sible to make a saving in federal subsidies 
under the USHA program. Obviously, the 
question is one which requires investigation 
and should be decided on the economic as 
well as the legal merits of the case. Perhaps 
such investigation might make use of a bal- 
ance sheet of losses and gains to the local 
community. Some of the more important of 
these losses and gains are indicated in the 
following paragraphs. 


Fiscal Losses 


The direct losses to local revenues result- 
ing from tax exemption of public housing 
projects come from three major sources: (1) 
removal of homes from the local tax rolls 
through demolition; (2) removal of the land 
site of the project from the local tax rolls; 
and (3) increased municipal costs for services 
and maintenance to the project. 

The federal law et loans or grants 
to local authorities unless they eliminate 
dwellings equal in number to the units con- 
structed by the housing project. Elimination, 
however, may take the form of demolition, 
forced or voluntary, effective closing of an 
unfit dwelling, or renovation of such unfit 
dwelling.’® It is obvious that all units marked 
for elimination will not be torn down and 
thus removed from the tax rolls. Also, should 
a property owner board up a dwelling, the 
property is still assessable to its owner. Fi- 
nally, if an owner renovates his property, the 
improvements would justify an increase in 
valuation, thus increasing local tax revenue 
to that extent without raising the actual tax 
rate. 

Nor can the loss of revenue be computed 
on the basis of the assessed valuation of the 
dwellings actually demolished or the taxable 


Rutherford v. City of Great Falls, 86 P. (2d) 656 (1939); 
Knoxville Housing Authority, Inc. 0. City of Knoxville, 
123 S.W. (2d) 1085 (1939); Krause v. Peoria Housing 
Authority, 19 N.E. (2d) 193 (1939); Edwards 0. Housing 
Authority of City of Muncie, 19 N.E. (2d) 741 (1939). 

16 New York City Housing Authority 0. Muller, supra 
n. 13. 

17 Spahn v. Stewart, supra p. 99. 

18 McNulty o. Owens, supra n. 15. 

19 Public Act No. 412, 75th Cong., §§1o0a, 11a. 
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land occupied by a housing project. The 
tendency for housing authorities to purchase 
land having a sizable percentage of delin- 
quency indicates that the loss in this cate- 
gory cannot exceed the total taxes actually 
paid into the local treasury. 

The additional cost of furnishing services 
of various kinds to a tax exempt project con- 
stitutes the last major source of reduced local 
revenue. Three services—street mainte- 
nance, snow removal, and street lighting— 
would represent a clear-cut increase in mu- 
nicipal costs. The opening of new streets of 
necessity brings atte it these new city serv- 
ices. Garbage, trash, and ash removal, how- 
ever, will increase governmental costs only 
in proportion to the number of condemned 
buildings which are reconditioned rather 
than razed. 


Fiscal Gains 


The balance sheet of municipal costs has 
thus far been examined solely from the 
standpoint of the losses which might occur 
upon the erection of a tax exempt public 
housing project. However, a city can right- 
fully expect certain definite gains from such 
a project. 

First, the site of the housing project would 
be purchased by the local authority in its 
own name. If the land is tax delinquent, as is 
often true, the purchase price would return 
to the city treasury such delinquent taxes as 
are then outstanding. Second, the city would 
gain through direct expenditures of money 
for construction purposes. If a total develo 
ment cost of $1,000,000 is assumed, it can . 
safely estimated that approximately $500,- 
cco would be spent locally.2° This money 
would be spread among workers, contractors, 
architects, etc., representing an important 
although short-run gain through increased 
private incomes, much of which will be re- 
flected in increased tax yields. Third, the di- 
rect annual federal subsidy for 60 years af- 
fords an additional source of income to the 
citizens of the city, and indirectly to the 
revenues of the city. 

Fourth, by the process of “elimination” 


20 “‘What the Housing Act Can Do For Your City,” 
USHA, 1938, p. 46. This source computes the local ex- 
penditures at more than 50% of the total development 
cost. 

21 James de G. Graves, “‘The USHA’S Influence on 
Building,” reprint from Barron’s, April 10, 1939, p. 6. 
See also Coleman Woodbury, “Integrating Private and 


through renovation, the number of income- 
producing properties would be increased. The 
reconditioned homes would command a high- 
er income for the owners, and bring many 
marginal delinquency cases onto the tax 
rolls. Fifth, a public housing program is in 
fact an incentive to private es and busi- 
ness construction. This contention has often 
been made by persons advocating public 
housing. In support of this claim is the fre- 
quently quoted experience of Great Britain, 
where the governmental housing program 
was accompanied by a private building boom 
of major proportions. American experience 
seems to be following a similar pattern. 

The sixth and last gain accruing from pub- 
lic low rent housing is reduced municipal 
costs. Slums probably cost the taxpayer more 
per year than any other section of similar size 
in acity. Numerous studies in support of this 
thesis have been made.” Although these 
studies illustrate an important and high cor- 
relation between slum areas and juvenile de- 
linquency, crime, disease, and fire calls, the 
exact monetary figures cannot be held con- 
clusive. 

Conclusions 


What does the balance sheet of govern- 
ment show? The evidence would seem to in- 
dicate greater gains than losses to a commu- 
nity from a public housing project. Since some 
form of subsidy is necessary to achieve the 
desired low rents, this author believes that 
tax exemption affords the simplest available 
method toward this end. The problem is still 
an open one, however, and requires much 
additional research. The present federal law 
may well require modification to allow for 
greater tax remissions or larger payments in 
lieu of taxes. Certainly the act cannot be re- 

arded as permanently set in its present 
orm, but must respond to the growing un- 
derstanding of our housing needs and the 
accumulated experience of these early efforts 
at meeting these needs. 
Davin D. Levine 


Graduate Student in Political 
Science and Public Finance, 
University of Wisconsin 


Public Enterprise in Housing,” 190 Annals of the Ameri- 
can Academy 167 (March, 1937). 

2 Wood, op. cit., pp. 42-61; Ebenstein, op. cit., pp. 
882-3; New York City Housing Authority v. Muller, 
supra n. 13; Public Housing, USHA, Sept. 1, 1939, Pp. 15 
Sept. 8, 1939, p. 1; Sept. 15, 1939, Pp. 13 Oct. 3, 1939, P. I- 
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Settler Relocation: 
A Progress Report on the ‘‘Minnesota Plan” 


co - article in the Fournal' de- 
scribed the methods employed in Min- 
nesota for the relocation of settlers from areas 
unsuited to agriculture to those where the 
prospects for successful living seemed more 
promising. Interest in the Minnesota project 
attached primarily to the financial arrange- 
ments worked out for the relocation process. 
Two years have elapsed since that descrip- 
tion of the so-called “‘grubstake” plan as car- 
ried out in the Beltrami Island Project, and 
it is interesting to note what progress has 
been made by the settlers in the interim. 

The former article dealt with the cases of 
189 settlers transferred from farms in Lake of 
the Woods, Roseau, Beltrami, and Koochich- 
ing counties to better land, better located in 
the same counties or to several other counties 
in Minnesota. The following statement cov- 
ers 163 of these settlers who located in 
Roseau and Lake of the Woods counties. The 
other 26 cases are scattered in various other 
Minnesota counties and it has not been pos- 
sible recently to collect comparable data on 
their progress and present status. 

The simplest method of summary will be 
to present a brief tabulation for each county. 

n Roseau county the pertinent facts are 

as follows:? 


DMCS OF CHONG Sis ivisikis nce dc ids o0caeececeoiosewel 64 
Total real estate loans..............605 $94,126.60 
Repaid on real estate loans............ 11,699.46 

Net real estate loans................ $82,427.14 
Total chattel loans...............0200% $30,708.89 
Repaid on chattel loans............... 1,170.56 

Net chattel loans..............0000- $29,538.33 


Total loans on real estate and chattels.. $111,965.47 
Average total loan.............e0000 $ 1,749.45 


To date only five cases in Roseau county 
have been “closed out.” That is, the original 


1 “Settler Relocation: A Description of the Minnesota 
Plan,” 14 Fournal of Land & Public Utility Economics 
402-16 (November, 1938). 

2 Data for the Roseau county settlers were furnished 
by Mr. Chris Nash, FSA Supervisor for Roseau county, 


settler either did not cooperate or failed to 
make his payments. As a result the project 
authorities had to take over the property 
and dispose of it to the best possible advan- 
tage. The loss to the corporation to date on 
these five properties amounts to $449.53 and 
the estimated probable loss on the real estate 
now held by the corporation is $600.00. 

At present there are 61 active resettlement 
cases in Roseau county, because two of the 
five cases that were closed out have been re- 
sold. Of these 61 cases, 34 are up to date in 
their payments and 27 are delinquent at 
present. The total amount of delinquency for 
these 27 cases amounts to $2,692.95, or less 
than $100 per case. Furthermore, most of the 
27 delinquent cases are not considered to be 
in danger. As it appears now, 57 cases will 
probably complete their payments and win 
out. Four more cases may fail, in which event 
the total loss on all cases would amount to 
approximately $2,600.00. 

In Lake of the Woods county there were 
originally 99 resettlement cases, but 9 of 
these have already paid up their indebted- 
ness in full, leaving only go active cases at 
the present time. The pertinent facts for 
these go cases are as follows:* 


Total real estate loans..............4- $108 720.00 
Total chattel loans on 34 cases........ $ 15,300.00 


In this county also five cases have been 
closed out to date. These cases represent a 
total loss of $500.00. 

Of the present active cases (90), 64 are in 
good standing and 26 are delinquent. The 
total amount of delinquency on these 26 
cases is $2,794.00 (again approximately $100 

er case) and the face value of the delinquent 
ae totals $66,037. Back of these delin- 
quent loans is property to the value of 
$100,718.00 pledged as security. 


who was formerly connected with the Beltrami Project. 

3 The data for Lake of the Woods county were sup- 
plied by Mr. H. V. Anderson, FSA Supervisor for Lake 
of the Woods county, also formerly connected with the 
Beltrami Project. 
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Seventy-nine of the outstanding loans are 
considered safe. Five are regarded as ques- 
tionable and six more are considered quite 
likely to fail. Present judgment as to the 
maximum loss likely to accrue to the govern- 
ment sets the figure at $2,500.00. 


General Statements 


The above relocation cases are now fairly 
well established as commercial farmers. That 
is, they have enough cultivated land, build- 
ings, livestock, and equipment to operate as 
self-supporting farm units. They derive their 
income from general farming. The products 
they produce and sell are generally grass 
seed, dairy products, wool, livestock, poul- 
try, and poultry products. 

In trying to measure the success or failure 
of this settler-relocation project it is impor- 
tant to have in mind the following facts: 

1. There were three major objectives in re- 
locating settlers from the Beltrami Island 
Forest: (a) to remove settlers from an area 
where they had little or no chance to suc- 
ceed, to an area where they have at least a 
reasonable chance; (b) to save the counties 
an outlay for roads, schools, and other public 
services of about $25,000.00 per year in ex- 
cess of taxes collected in the area; and (c) to 
consolidate in public ownership all land in 
the forest area for conservation uses. 

2. This area and its problems are dupli- 
cated in much of the entire cut-over area of 
northeastern Minnesota. It seemed impor- 
tant, therefore, to attempt to carry out this 
first project in a way that would demonstrate 
that the job could be done satisfactorily to 
the settlers involved; to the communities and 
local officials; and on a financial basis which 
would keep costs in line with benefits. Hence 
an attempt was made, and we believe suc- 
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cessfully carried out, to do the job without 
government subsidy either in the purchase of 
submarginal land or in making loans to set- 
tlers for relocation purposes. 

3. There was no selection of clients. Those 
living in the area had to be relocated whether 
they had any equity or not, or whether or 
not they seemed to be good risks. Of those 
relocated, 63% had been land owners; 27% 
renters; and 10% squatters. 

4. A large proportion of the settlers relo- 
cated were financed by the Minnesota Rural 
Rehabilitation Corporation under the Min- 
nesota “grubstake” plan, described in the 
former article. This chin has shown its worth 
by capitalizing the settlers’ chief asset— 
namely, their own labor—and has encour- 
aged and enabled them to do most of the 
common and semi-skilled labor required in 
the development of their farms and homes. 

5. An indication of the progress made by 
the settlers on this project is shown by a 
reappraisal of 148 farms in the project in the 
fall of 1939. Of the farms reappraised, 52 in 
Roseau county showed an average increase 
in net worth since relocation of $701.84 and 
96 in Lake of the Woods county showed an 
average increase in net worth of $722.08. 
This increase in net worth is attributable to 
more cleared land, more and better buildings, 
and more livestock and equipment. 

A reasonable assumption a statements 
made above would seem to be that this proj- 
ect has been reasonably successful, and that, 
in spite of losses to date and prospective 
losses to come, the benefits accomplished 
for the individual settlers and the counties 
involved more than offset the costs. 


A. D. WiLson 


Extension Specialist in Land-Use 
Planning in Northeastern Minnesota 


State Rural Land-Use Legislation in 1940* 


[* a year when war in Europe and an elec- 
tion at home have held the limelight in 
headline, radio, and editorial comment, it 
might be expected that state legislation for 
better land use would be forgotten. This is 
especially true since 1940 was an off year 
from the standpoint of the number of legis- 
latures holding regular sessions.! The record, 


* For a more detailed digest, see “1940 Summary of 
Outstanding Federal and State Legislation Affecting 
Rural Land Use,” LE Bulletin 57, USDA, Washington, 
D. C., September 15, 1940. 


however, does not bear out these conclusions, 
for steady progress is indicated in the atten- 
tion which legislators are devoting to rural 
land problems. 

State Land Policy. Determined to deal in 
a forthright manner with the problem of the 
often mentioned ‘“‘new public domain” of tax 
reverted land, California legislators meeting 
in special session enacted what is probably 


1 The states holding regular sessions were: Kentucky, 
Louisiana, Mississippi, New York, New Jersey, Rhode 
Island, South Carolina, and Virginia. 
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the most important law of the season, in so 
far as rural land use is concerned.? The fol- 
lowing elements are encompassed in this new 
act: (a) the rights of redemption of tax de- 
linquent properties are clearly defined and 
limited; (b) at the end of the five-year re- 
demption period, title to delinquent property 
automatically and definitively vests in the 
state; (c) the time within which lawsuits 
may be instituted to attack allegedly defec- 
tive tax titles is limited to one year; (d) 
property to which the state has taken tax 
deed is to be classified as to its most appro- 
priate use before it is disposed of. 

An initial classification is made by the 
state comptroller or some agency designated 
by him, but the final classification is to be 
performed by a land classification commis- 
sion composed of one agricultural economist, 
a tax expert, and an authority on conserva- 
tion and planning, all to be gubernatorial 
appointees. Pending final classification by 
the commission, tax deeded property may be 
rented but not sold. The classes may include, 
but are not limited to: (1) property suitable 
for public uses; (2) property suitable for pri- 
vate ownership; and (3) waste land in need of 
rehabilitation. No property may be classified 
for public use unless some state or local agen- 
cy has expressed its willingness to accept it 
for administration; nor may more than 5% 
of the assessed valuation of any county be 
classified for public use except by consent of 
the board of supervisors. Moreover, any 
agency to which land has been transferred 
for administration must reach an agreement 
with the county board of supervisors as to 
reimbursement. The amount agreed upon 
must not exceed that which would have been 
necessary to redeem the property at the 
time the tax deed was taken. All property not 
classified as suitable for public use or as 
waste land is subject to sale by the county 
tax collector at public auction to the highest 
bidder. 

New Jersey also enacted laws designed to 
facilitate the foreclosure of tax delinquent 
lands, and to permit municipalities to trans- 
fer their tax foreclosed lands to the state for 
use as forest park reservations. The former 
enactment simply provides that municipali- 


2 California, c. 47, Spec. Sess. 
8 New Jersey, c. 84. 

4 New Jersey, c. 73. 

5 Louisiana, Act No. 162. 

6 Louisiana, Act. No. 170. 
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ties may join two or more separate actions or 
causes of action to foreclose rights of re- 
demption on vacant lands in a single bill in 
equity.* The second enactment permits mu- 
nicipalities to transfer tax sales certificates 
to the state government, thereby releasing 
the municipality from its obligation to col- 
lect taxes and assessments which may be a 
lien on the land. Lands covered by the trans- 
ferred tax sales certificates are thereafter to 
be exempt from taxation so long as title is 
vested in the state. Only “woodland, brush 
land, waste land, swamp or marsh land” is 
subject to this procedure, and there is the 
further reservation that the Board of Con- 
servation and Development must consent to 
the conveyance of the particular tracts of 
land.‘ 

The Louisiana legislature passed two new 
laws dealing with the leasing of state lands. 
The first establishes a codified system gov- 
erning the leasing of mineral lands. The sec- 
ond relates to the leasing of non-mineral 
lands.* The state agency having title or pos- 
session of any non-mineral lands may di- 
rectly, and on its own motion, enter into 
leases for agriculture, trapping, grazing, 
hunting, or other non-mineral purposes 
through competitive sealed bidding under 
such terms as it deems to be its best interest. 
The proviso is made that no one lessee may 
obtain more than 640 acres all told, nor as- 
sign, sublease, or otherwise transfer his in- 
terest inasmuch as the avowed purpose of the 
act is to “allow the individual lessee to lease 
lands from the state in preference to syndi- 
cated land holders or corporations.” There is 
a further proviso that the maximum lease 
period must be limited to five years. 

Real Property Taxation. Questions of pub- 
lic land policy have so often been derived 
from the accumulation of tax delinquent 
lands during recent years that it is difficult 
to think of the one set of problems except in 
terms of the other. Aside coon the California 
and New Jersey laws described above, a few 
important measures should be mentioned in 
connection with real property taxation. Ex- 
tension for another year of certain legislative 
indulgences in the collection procedure of 
Louisiana,’ Mississippi,® New Jersey,® and in 
certain counties of Virginia"® is indicative of 


7 Louisiana, Act No. 256 and Act No. 400. 
8 Mississippi, H. B. §5. 

9 New Jersey, c. 14. 

10 Virginia, c’s. 400 and 431. 
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the dilemma in which legislators find them- 
selves when once the practices of postponing 
tax sales, releasing penalties on delinquent 
taxes, and allowing installment payments 
have become established. 

Two other enactments of the Mississippi 
legislature are worth mentioning. One es- 
tablishes a five-member investigating com- 
mittee to make a thorough study of the 
state’s tax structure." The other gives to the 
courts broad discretion and far-reaching 

owers in the matter of establishing and fix- 
ing the validity of state land patents. The 
only grounds upon which the courts may re- 
fuse to validate titles are: (a) that the state 
never had actually acquired title, (b) that 
the purchase price was not paid, or (c) that 
“actual fraud” was committed by the pur- 
chaser, although errors, omissions, or incor- 
rect statements in the purchaser’s applica- 
tion papers do not constitute such actual 
fraud.” 

Conservation Legislation. Two new state 
soil conservation enabling acts were adopted 
during the year, bringing the total number of 
states having this type of legislation to 38. 
The new Kentucky act! follows the well 
known “standard act’ except that owners, 
instead of “operators” of farms, must sign 
the organization petition, and 90% of the 
votes cast in a referendum must favor adop- 
tion of land-use regulations. These voters 
must be owners of at least 80% of the land 
within the district. 

Soil conservation districts authorized by 
the new New York law" have the usual pow- 
ers assigned to similar ogranizations in other 
states, as prescribed in the “standard act,” 
with the exception that no provision is made 
for land-use regulations and that the county 
unit is the basis of organization. The State 
Soil Conservation Committee is established 
in the College of Agriculture, and consists of 
the State Director of Extension, the Dean 
of the College, and three practical farmers 
appointed by the governor. Of the latter, one 
each must be selected from nominees sub- 
mitted respectively by the State Grange and 
the State Farm Bureau Federation, while the 
other is to be appointed at large. Any county 


11 Mississippi, H. Res. 25. 

12 Mississippi, H. B. 101. 

183 Kentucky, c. 8. 

4 “A Standard Soil Conservation Districts Law,” 
Washington, D. C. 1936; see also H. A. Hockley and 
Herman Walker, Jr., ‘1937 State Legislation for. Con- 
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board of supervisors, when it has determined 
that soil conservation is locally a problem of 
public concern and that a substantial propor- 
tion of rural land occupiers is favorable, may 
adopt a resolution that the county be a soil 
conservation district. The determination 
may be made through hearings, petitions, 
referenda, or any other means which the 
county board deems appropriate. When a 
district has thus been created, the board 
must appoint five directors—two from its 
own membership, one a farmer at large, and 
two from lists submitted respectively by the 
County Grange and Farm Bureau. 

California’s special session reenacted the 
soil conservation district law passed by the 
1938 ap session, chiefly in order to avoid 
possible invalidation on procedural grounds, 
the 1938 enactment having been made under 
authority of an irregularly amended call for 
a age session.'* The reenactment is vir- 
tually the same as the original law, and pro- 
vides that owners of 25% of the land, rather 
than operators, must sign the organizing pe- 
tition. Likewise, only owners may vote on 
the adoption of land-use regulations, and 
regulations to become effective must receive 
the approval of 34 of those voting. 

Farm Tenancy. Two states sponsored sys- 
tematic investigations of the farm tenancy 
situation. Kentucky created a nine-member 
gubernatorial Farm Tenancy Commission, 
including representatives from each con- 
gressional district, of whom three must be 
farm owners, three tenants, three other per- 
sons, one of whom is an owner who was once 
a tenant. The commission is required to in- 
vestigate 


“the entire problem of farm tenancy in Kentucky with 
a view to encouraging home ownership, improving land- 
lord-tenant relationships, considering recommendations 
to Congress with respect to the Bankhead-Jones Farm 
Tenant Act, or any other matter which members of the 
Commission may deem pertinent.” 


A report to the Governor and General As- 
sembly is due by October 1, 1941.17 

_ Pointing out that the majority of farmers 
in the state are tenants and that a large per- 
centage move their places of residence every 


trol of Soil Erosion,” 14 Journal of Land & Public 
Utility Economics 210-7 (May, 1938). 

15 New York, c. 727. 

16 California, c. 21, reenacting c. 7, 1938 Extra Sess., 
as amended by c. 312, Reg. Sess., 1939. 

17 Kentucky, c. 11. 
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year, the South Carolina legislature request- 
ed the Extension Department of Clemson 
College to make a study and report on the 
farm tenancy problem.!® 

Forestry Legislation. Several of the states 
took steps to improve their fire control laws 
during the year. Kentucky passed two 
amendments, one of which eliminated the 
requirement that actual damage must be 
proved in order to sustain a conviction for 
the starting of a fire which is left to burn un- 
controlled.!® The other amendment provides 
a desirable distinction between penalties ap- 
plied to those who set fires intentionally, and 
those who do so by negligence. The old penal- 
ties for negligence (fires from $10 to $100, 
imprisonment from Io days to 6 months, or 
both) remain in effect; but willful, intention- 
al, or malicious firing of fields has become a 
felony subject to a fine of $500 to $1,000, or 
imprisonment for from one to two years or 
both.?° 

Mississippi, following the lead of numerous 
other states, declared uncontrolled woods 
and grass fires to be a public nuisance, and 
authorized their summary abatement at the 
cost of the person negligently or willfully re- 
sponsible for starting them or permitting 
shatr existence.” Virginia revised its burning 
laws by requiring that lessees as well as own- 
ers of land take “reasonable care and precau- 
tion” when setting fires to prevent their 
spreading to other lands. In so doing, they 
are required to cut and pile inflammable ma- 
terial, or carefully clear around it. During the 
period from March 1 to May 15, brush or 
grass fires within 300 feet of woodland or 
brush land in any county or —_ of a 
county organized for fire control must be set 
between the hours of 4:00 P.M. and mid- 
night.” 

The Virginia legislature also established a 
joint Hovse and Senate Commission to study 
forests and forest-land problems. Subjects for 
investigation include: (a) adequacy and ef- 
fectiveness of present fire, insect, and disease 
control activities; (b) state measures which 
might be necessary and advisable to insure 
sustained-yield cutting practices on privately 
owned timber land; (c) the need for expand- 
ing state, county, and community forests; 
and (d) the need for public regulation to pro- 


18 South Carolina, H. Res. 1893. 
19 Kentucky, c. 37. 

20 Kentucky, c. 62. 

21 Mississippi, H. B. 479. 


tect common interests in forest land.” Still 
another important action of the Virginia 
legislature is that which authorizes the estab- 
lishment of county, city, or town forests. 
Land already owned by these political sub- 
divisions may be thus used, or additional 
lands may be acquired. The State Conserva- 
tion Commission is authorized to supply for- 
est tree seedlings from its nursery as well as 
to furnish technical assistance and supervi- 
sion.4 

In the forest taxation field, Mississippi is 
to be credited with the outstanding innova- 
tion of the year—namely, the abolition of 
ad valorem taxes on “all growing, standing 
timber, trees and shrubs” and the substitu- 
tion of a privilege tax upon persons engaged 
in commercial cutting of timber and no 
products. The amount of the tax is 3% of the 
value of the timber or product at the point of 
severance. Timber of individual owners cut 
for home use is exempted. 

Rural Housing. Both Kentucky and Louisi- 
ana provided the means for improving rural 
housing conditions by authorizing creation of 
county and regional housing commissions. In 
Kentucky, county commissions are com- 
prised of four members appointed by the 
county judge, whereas the regional commis- 
sions may be appointed by the county judges 
of two or more counties acting cooperatively. 
Rentals on the projects are to be fixed at the 
lowest possible rates consistent with efficient 
management and decent, safe, and sanitary 
dwelling accommodations. In selecting ten- 
ants, commissions are required to observe the 
following rules: (a) leases may be made only 
to low income persons or families, (b) ac- 
commodations leased must be no larger than 
necessary for safe and sanitary housing of 
the proposed tenants, and (c) tenants may 
not be accepted if they have annual incomes 
in excess of five times the annual rental of the 
quarters furnished.* 

The Louisiana legislation is an amendment 
to the previous State Housing Authority 
Act, the major effect of which is to extend the 
application of that act to all cities of over 
5,000 population, and to all parishes of over 
55,000. Previously, the law applied only to 
cities of over 20,000. Farm families of low in- 
come are defined in the amendments as those 


2 Virginia, c. 189. 

% Virginia, H. J. R. 53. 
% Virginia, c. 40. 

% Mississippi, S. B. 372. 
% Kentucky, c. 23. 
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who live under unsafe and unsanitary hous- 
ing conditions, derive their main income from 
remaining on or operating a farm, and have 
insufficient income to enable them to obtain 
standard housing without financial assist- 
ance. The present provisions are further 
amended by adding a requirement for refer- 
endum before a local housing authority can 
be established, and by providing that with 
the city’s consent, the parish housing au- 
thority may operate within municipal mite 
as well as in rural areas.?? 

Other Noteworthy Legislation. The “‘Agri- 
cultural Fact Finding Committee” created 
by the Mississippi legislature is an interest- 
ing development in that its mission is gener- 
ally to investigate and report on agricultural 
conditions in the state, and particularly to 
formulate and recommend a state-wide mar- 
keting program.” 

Of interest also is the fact that the Louisi- 
ana legislature went on record as unreserv- 
edly recommending enactment of “reasona- 
ble and sound progressive legislation that 
will not be a political gesture” to: (a) aid 
needy farmers and better agricultural mar- 
keting conditions and (b) more liberally 
finance state colleges so that they will be able 
adequately to give four full years of college 
education to “at least a substantial number 
of those unfortunate boys and girls who, 
through no fault of their own, have no suffi- 
cient funds to attend a college or univer- 
sity.’”’29 

Significant in the field of state relations is 
the further action taken by Kentucky, Louisi- 
ana, and Mississippi with respect to the pro- 
motion of a Mississippi River parkway.®° 
Agencies already owning or controlling lands 
in the parkway area are authorized to convey 
them to the United States, and state agencies 
are also authorized to acquire additional 
lands for transfer to the United States. It is 
anticipated that the average right-of-way 
will consist of not less than I00 acres per 
mile in fee simple, with an additional 50 
acres per mile governed by future control 
easements designed to protect scenic land- 
scape or safety values for the parkway. This 
legislation was enacted in anticipation of the 
passage of federal legislation and follows the 


37 Louisiana, Act 208. 

8 Mississippi, H. B. 27. 

29 Louisiana, Act No. 403. 

8 Kentucky, c. 141; Louisiana, Act No. 72; Missis- 
sippi, H. B. 498. 
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eee set in 1939 by Arkansas, Illinois, 
innesota, Missouri, and Wisconsin. 


Selected Bills Which Failed to Pass 


Oftentimes the bills which failed to pass 
are as important in detecting legislative 
trends or in pointing the way for progressive 
action as those which actually become state 
laws. The several versions of a land policy 
bill, introduced in Mississippi, were certainly 
in this category.*! These proposals sought a 
major revision in the state’s policy with re- 
spect to handling its large areas of tax for- 
feited lands. In general, the old effort to get 
forfeited lands “back on the tax rolls” at any 
cost would be terminated in favor of a sys- 
tem under which no such lands would be dis- 
posed of except in accordance with a classifi- 
cation made by special permission. Lands 
found suitable for farming purposes would 
have been granted to low income landless 
people virtually free of charge, to be occupied 
and used as family-farm homesteads. Lands 
not suited for agricultural use or develop- 
ment would be reserved for forests, parks, 
game refuges, and other public land enter- 
prises. 

Significant bills were considered in both 
Mississippi and South Carolina with a view 
to exercising public control over timber cut- 
ting practices on private lands. The Missis- 
sippi proposal would have restricted the re- 
moval of seed trees under certain conditions, 
varying according to standards of size and 
number of trees per acre as prescribed in the 
bill. The Forest Commission would have had 
jurisdiction over enforcement, and would 
have had authority to appoint one special 
inspector per congressional district. Viola- 
tions would have entailed a financial penalty 
equal to three times the regular severance 
tax. 

The South Carolina proposal would have 
authorized the State Forestry Commission 
to mark and tally trees growing on private 
land as a guide to scientific cutting practices 
on the part of the timber owner. The land 
owner would have been required to reim- 
burse the state at the rate of 10% of the 
stumpage value so marked up to 1,000 acres 
and 20% over a thousand acres.* 


41 Mississippi, H. B. 183, H. B. 1006, and S. B. 233. 
H. B. 1006 died on floor of House, and S. B. 233 on floor 
of Senate. 

% Mississippi, S. B. 201. Died on floor of Senate. 

F % South Carolina, S. B. 1838. Passed House; failed in 
enate, 
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Mississippi legislators also considered an 
interesting land speculation bill. This was the 
so-called unearned increment tax bill which 
was designed to discourage speculation in 
potential agricultural areas benefiting from 

ublic drainage enterprises. It would have 
evied a variable excise tax beginning at 50% 
on transfers occurring within a year, on prof- 
its obtained from the sale of such lands. 
These tax revenues would have been ear- 
marked for reducing the bonded indebted- 
ness of the drainage district in which the 
land was situated.*4 

Rural zoning received further impetus by 
reason of the consideration of bills by the 
Kentucky and Mississippi legislatures. Ac- 
cording to the Kentucky bill, counties would 
have been authorized to adopt ordinances 
and resolutions for the zoning and regulation 
of building heights, sizes and locations, the 
percentage of lots allocated to yards, courts 
and open spaces, and the use of lands for 
“trade, industry, residence, recreation, agri- 
culture, water supply, conservation, soil con- 
servation, forestry or other purposes.” The 
Mississippi bill would have authorized coun- 
ty zoning for purposes very similar to those 
enumerated for Kentucky, except that build- 
ings and lands to be used for agricultural 

urposes were expressly excluded from regu- 
ation.*® 


* Mississippi, H. B. 185. Died in Committee. 
3 Kentucky, H. B. 3. Died in Committee, 
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Summary 


The foregoing account of action taken in 
1940 to improve rural land-use practices and 
institutions gives ample proof that it has not 
only become fashionable for state legislators 
to consider these matters, but that they are 
making real progress. 

No doubt state legislation for the near fu- 
ture will center around problems of national 
defense. This may result in greater emphasis 
upon orderly methods of taxation, classifica- 
tion of publicly owned lands for management 
in accordance with their most productive 
use, efficient organization of local govern- 
mental units, rural housing development, 
and other measures designed to provide an 
immediately favorable éffect upon domestic 
security. Legislative action for the stimula- 
tion of deliberate and long-time planning in 
the use of our rural land resources will proba-_ 
bly be subordinated to these more immediate 
needs. Out of the experiments of the past 10 
years, and as a result of experience during 
the next few critical years, we should, how- 
ever, be able to look forward confidently to 
the consistent betterment and stabilization 
of state and local policies in the development 
of rural America. 

KENNETH WERNIMONT 


Bureau of Agricultural Economics, 
U. S. Department of Agriculture 


% Mississippi, S. B. 268. Died on floor of Senate. 


The Farmer Talks Back* 


. time ago I received the article by 
Henry C. Taylor, “The Farmer in the 
Groupistic Regime.” This is a very sound 
article. So far as I know it is absolutely right 
historically and theoretically. It “clicks” 
with what I was taught and with my knowl- 
edge of what has happened and why it has 
happened. 

arly in the article Dr. Taylor states that 
all classical economists agree that the free 
enterprise system will be best for everyone. 
I think all economists agree on that. In the 
end of the article, he states that to bring this 
free enterprise system into operation will re- 


* This article, which is a reply to Henry C. Taylor’s 
“The Farmer in the Groupistic Regime,” 16 Fournal of 
Land & Public Utility Economics 253-61 (August, 
1940), was written as a letter addressed to Mr. Wayne 


quire unselfish action and a statesmanlike 
approach on the part of all interested groups. 
This is necessary to attain balanced abun- 
dance and happiness for everyone. 

At the moment I can think of just two 
things all economists agree on: (1) that the 
free enterprise system is best; and (2) that 
any recommendations economists make shall 
be made in such general terms that no one 
can ever “hang anything on them.” In fact, 
never become specific in making recommen- 
dations—that seems to be their watchword. 
I often wonder if all our economists are 
wrong on the first item they agree upon. 


Dinsmore, Executive Secretary, American Horse and 
Mule Association, Chicago, Illinois. It is reproduced 
here in substantially its original form with the permis- 
sion of both Mr. Dinsmore and Mr. Leffler. 
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In a speech at the National Farm Institute 
in 1939 1n Des Moines Mr. Charles R. Hook! 
said that industry would like to be con- 
stantly employed; that it would like always 
to be able to sell its wares at a price agricul- 
ture can afford to pay; that, when industry 
has to shut down, management suffers as well 
as labor. So far, good. 

He further stated that the things that pre- 
vent industry from always being able to sell 
its products on the farmers’ price level are 
certain “rigidities.” The papers of Iowa, the 
ones I read at least, gave this “rigidity” idea 
alot of space in both the editorial and the news 
pages. As I see it, what was lacking is that 
neither Mr. Hook nor anyone else took the 
trouble to name these rigidities. “Rigidities” 
is almost as general a term as are “balanced 
abundance,” “statesmanlike attitude,” “gen- 
eral welfare,” etc. 

Two principal rigidities affect me and my 
fellow farmers adversely. There are also some 
little ones. The two primary ones are the 
cost of credit and the cost of government. 
The secondary ones are insurance (three 
kinds or more), the fees charged by doctors, 
lawyers, and so on. But interest and taxes 
are the two that have turned Iowa from an 
owner-operated into a tenant-operated farm- 
ing state. In addition to these two things are 
the bottlenecks that stopped the buying of 
paint, fences, and all kinds of equipment. 
This in turn put many men out of work and 
many factories on a narrow margin. 

Do not get the idea that I am against credit 
and government. I am for both. Both are 
necessary. But I am against both, or either, 
costing more than we can pay. When they do 
that, they both eat their own foundations out 
from under themselves. That is not “self- 
preservation,” which is the first law of na- 
ture. 

Now Mr. Hook and the industries he rep- 
resents experience other rigidities that ham- 
per them as much as interest and taxes ham- 
per the farmer—for example, wage rates, 
freight rates, and many others I am not 
familiar with. We cannot dissolve these ri- 
gidities unless we name them and turn in 
indictments against them. We must become 
specific. Since our economists never are spe- 
cific, it is up to someone else to take the odium 
of being so. 

The Sheaffer Pen Company at Fort Madi- 


1 Chairman of the Board, National Association of 
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son, Iowa never has any labor troubles. It 
pays a fair wage and then divides the net 
earnings of the company with the employees. 
Last year the share labor received amounted 
to a bonus of 15% of their wages. That has 
taken some of the rigidity out of the wage 
contracts. Probably the company has no 
interest to pay. 

The Nunn-Bush Shoe Company of Mil- 
waukee pays its full-time labor 90% of the 
total, 20% of the gross income. Each man’s 
share is divided by 52 and he gets a pay 
check each week, even if he is laid off part of 
the time. Each six months an adjustment is 
made to cover any error in budget estimate. 
All of the rigidity has been taken out of that 
wage contract. It rests as squarely on top of 
the income that supports it as does the best 
bridge in Iowa rest squarely on top of the 
pes that support it. The law of gravity then 

olds it there. 

Builders of financial structures can do like- 
wise. Substitution of the law of supply and 
demand for the law of gravity makes an 
identical situation. Basic commodities are 
of the earth and firmly founded in the soil. 
Their prices are determined by the law of 
supply and demand. Sometimes we overpro- 
duce; sometimes we stimulate demand. But 
the law works. 

The superstructure in this financial build- 
ing is a contract, an instrument in writing; 
it generally carries a percentage rate and per- 
centage is a lever. If this contract is placed 
squarely on top of the prices of the com- 
modities from the sale pi which the obliga- 
tions of the contract must be met, the result 
is a financial structure as durable as the fer- 
tility of the soil, favorable weather, and the 
industry of the people—as durable as the 
earth itself. More than that man cannot ask. 

With respect to interest rates we must re- 
member that a 10-year mortgage note at 3% 
is just as rigid as a 10-year mortgage note at 
7%. The rigidity is what hurts. When prices 
are low, the borrower and the taxpayer suf- 
fer. (Always the borrower is a property 
owner and a taxpayer.) When commodity 
prices go very high, the “widows and or- 
phans” who live on annuities and the salaried 
men suffer. Rigidities either hurt the bor- 
rower or the lender. There is no need of 
suffering in America from man-made prices. 

As long as we can pay current expenses out 


Relationships and Their Bearing on a Successfully 
Functioning American Democracy.” 
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of current income we are doing pretty well. 
That is true for groups as well as for individ- 
uals. When we cannot do that, we are run- 
ning in the hole, and that hurts. 

The only way we can be sure of paying 
current expenses out of current income is to 
base expenses on income. In my case, since I 
never know what next year’s crop will bring, 
my taxes and interest should be levied in 
terms of the prices I will get. Now I do not 
say to base this on just one commodity. But 
suppose corn is a true index of farm prices. 
Then, if I were the economic dictator of 
Iowa, instead of paying the governor of the 
state $7,500 per year, I would pay him the 
money equivalent of 10,000 viel a of corn: 
$1.00 corn, $10,000 per year salary; 50 cent 
corn, $5,000 per year, etc. I would carry that 
on down to all people who are paid tax 
money. Then taxes could be based on com- 
modity prices. 

The matter may be put in another way. 
The state of Iowa is a corporate entity. If it 
chooses to pay its governor a salary of $1,000 
year for each cent of hog prices received 

y lowa farmers and if someone accepts the 
office on that basis, it is a legal transaction. 
It is as legal as if a farmer offers and his hand 
agrees to accept $7.50 per month for each 
cent per pound he gets for his hogs. Both 
plans are legal and seem reasonable. What 
applies to the governor applies to all tax- 
paid officials as well as to employees. With 
— expenses on such a basis, taxes can be 
evied on the same basis—not on one com- 
modity, of course, but on an index of the 
principal commodities produced in the state. 

All mortgage notes, all notes and dividends 
would be paid a rental based on the prevail- 
ing ‘ape of commodities. Thus 8% or 10% 
of the value of a bushel of corn for these 
various kinds of credits would be the rate 
of interest. Of course, such rates would range 
from 2% interest with prices like they were 
in 1933 to 12% and 15% interest with prices 
like they were in 1919. That way all these 
costs would be on the basis of “ability to 
pay” and also on the basis of need of the 
owner of the money and of the officials to 
buy food, etc. 

Is that a statesmanlike attitude such as 
Dr. Taylor calls for? It would throw all 
those rigidities Mr. Hook talked about into 
the discard. It is being specific. Naturally 
that proves that I am not an economist. 

Borrowers never ask for that sort of in- 


terest because they know they may some- 
time have to pay 10%, 12%, or 15% interest. 
Lenders of money never offer to loan money 
that way because they know it means they 
may have to take 1.5% or 2% interest some- 
time, if history repeats itself—and it will. 

The fact that interest may sometimes be 
as low as 2% should not alarm us nowadays. 
The government borrows millions at % of 
1% and banks pay less than 2% on deposits. 
People with money lend it to the government 
when they want security. They do not realize 
that the value of farm lands and of other 
underlying property is not secure because 
these values fluctuate with prices of com- 
modities. 

Those who handle our credit desire se- 
curity for their loans. They also want a fixed 
income in dollars. The result is insecurity in 
the value of the property pledged against 
the loan. It would seem that, if security is 
the aim, the loan should be made in such a 
way as to make stable the value of the prop- 
erty underlying the loan. 

This can be done, but lenders will have to 
accept a flexible rate of interest, one that 
fluctuates with the annual income of the 
property. Then the value of Iowa farm lands 
will no longer follow the price of lowa-grown 
corn and hogs, with all the instability which 
that involves. 

I dislike to see 75% of Iowa farms tenant- 
operated instead of 80% owner-operated. I 
do not like it that over half of our people 
own no property. The present and prospec- 
tive public debt gives me no pleasure. Peace- 
time conscription is a bad smudge we must 
wear. There are a lot of things that exist 
that I am not proud of. I am convinced that 
these conditions are the results of the rigidi- 
ties that Mr. Hook talked about, aided and 
abetted by the group struggles Dr. Taylor 
so faithfully described in his article. That is 
the reason I have been taking “pot shots” 
at some of these rigidities. 

I wonder if Dr. Taylor would consider 
this a statesmanlike attitude? As an econo- 
mist he would not be “‘too” specific in either 
accepting or condemning it. In his article he 
referred to “real income” and to “parity real 
income.” I have heard of “parity income” 
many times. But what does he mean by that 
“real”? It is probably wishful thinking, but 
I suggest that he means incomes based on 
the costs we must all pay to live. 

In a recent address Colonel Edward N. 





pees ees oe Oe et lle 


oat. Dee eee ff OU CU oe Cll ea Ce 


e es Ses amet PA 


LAND RESOURCES DEPARTMENT 


Hardy’? said: “Each element and each weapon 
should be such that it fulfills the deficiencies 
in other elements and weapons. We have 
found nothing that can do everything.” If 
that doctrine were applied to the economic 
life of Iowa and of America, I think we would 
be on sound ground. 

In the army, if one element is successful, 
it is not penalized by being put on short 
rations and its arms taken away from it. But 
in our economy, if a farmer or a factory is 
more than ordinarily successful and pro- 
duces extra amounts, the prices of those 
products fall. The farmers are in distress and 
their equipment is taken from them because 
certain rigidities cannot be met. Heavy in- 
ventories should be assets for everyone own- 
ing them. Under our way of doing business, 
heavy inventories are liabilities, unless in- 
flation develops. That is not right. 

Another illustration may clarify the point. 
Suppose you equip your home with flour, 
yeast, baking powder, fruits, water, stove, 
fuel, etc. These materials must be properly 
processed before you have good bread, cake, 
and pies. Too much or too little of any of 


2 Chief, Remount Service, U. S. Army. 
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these important ingredients will spoil the 
product. Proper processing is as important 
as proper materials. ; 

America, and each of the states, has the 
proper ingredients for “balanced abun- 
dance.” But these materials must be properly 
processed to attain it. Any one or two in 
too little or in too great quantities can upset 
the whole baking. From 1917 to 1920 our 
rigidities kept interest, taxes, salaries, etc., 
from advancing fast enough to prevent a 
disastrous boom. In the early 30’s these same 
rigidities prevented these same prices from 
falling fast enough to prevent a disastrous 
depression. 

A good cook is always on the lookout for 
new recipes. When she gets one she tries it 
out—not because she is compelled to do so, 
but because she has an open mind and is not 
lazy. In our economic processes we, as a 
people, are closed to new suggestions, to new 
recipes. We are adverse to trying out new 
combinations. This is true though the eco- 
nomic bread we have to live on is bitter and 
not nourishing. It is that way because our 
processing is at fault. 

GeorcE V. LEFFLER 
Stockport, Iowa 
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Economies of Large-Scale Operation in the Trucking Industry 


HE desirability of encouraging or dis- 

couraging “bigness” in the organization 
of American industry is an old but oft recur- 
ring issue in the formulation of public 
policy. The prediction of some observers that 
this question would emerge as an important 
problem under the Motor Carrier Act of 
1935 has proved judicious. It has recently 
been laid before the Interstate Commerce 
Commission in the significant Transport 
Co.-Control-Arrow Carrier Corporation case! 
which involves, according to Commissioner 
Eastman, “the most ambitious attempt so 
far to create a unit of large size’? in the 
trucking industry. However, the unanimous 
decision of the commission denying the 
Transport Company the necessary authority 
to proceed with the proposed combination 
has cast serious doubt upon the claims of 
those who believe that substantial net econo- 
mies are realizable through integrating the 
many small units in the trucking industry 
into large-scale firms. Moreover, this note- 
worthy decision, for the time being at least, 
has no doubt blasted the hopes of promoters 
and investment bankers that a fertile field 
for promotion might be found in the trucking 
industry now that progress toward “‘stabili- 
zation” has been made under the aegis of 
federal regulation. 

The Transport Company was organized in 
November, 1939 to effect the proposed inte- 
gration. It subsequently filed a series of appli- 
cations to purchase properties of one truck- 
ing concern and to acquire control of 48 
trucking and truck-rental companies by pur- 
chase of capital stock. It also sought author- 
ity to issue preferred and common stock to 
finance these transactions.”* 

The magnitude of the integration is sug- 
gested by the fact that all of the 27 principal 
motor carriers of property included are Class 
I carriers, some among the largest in the 
country. Collectively, tes own and operate 
over 10,000 vehicles (more than 20 vehicles 
per company, except in one instance), em- 


1 36 MCC—, decided November 15, 1940, with Com- 
missioner Rogers not participating. 
8 [bid., p. 49 (mimeographed decision). 


ploy nearly 9,000 persons, and grossed 
$32,000,000 in 1939. They serve the rich 
Atlantic seaboard territory, over a network 
of principal routes stretching from the Pied- 
mont cities of North and South Carolina to 
New England with extensions to Cleveland, 
Pittsburgh, Nashville, Chattanooga, Atlanta, 
and New Orleans. Common-carrier service 
over regular routes forms the main type, 
ps ne ale stan special-commodity, 
and contract operations are offered too. This 
group contains many of the most successful 
trucking firms in this important territory, 
such as Horton Motor Lines, Inc. and Barn- 
well Brothers, Inc., and on the whole prob- 
ably is considerably above the average in 
service and cost efficiency. The truck-rental 
companies rent trucks and passenger cars in 
leading cities throughout the Nation, and 
produced revenues of $6, 500,000 in 1939. 

The consideration for the proposed. acqui- 
sition of control aggregated $22,543,656, of 
which $19,394,904 was to be payable in cash, 
$363,737 in Transport Company’s preferred 
stock, $2,650,401 in common stock, and 
$134,614 by assumption of certain obliga- 
tions. This total was found by the commis- 
sion to be 2.12 times the tangible property 
valuation, 11.27 and 8.81 times aggregate 
book net income and adjusted net income for 
1939, respectively, and 24.62 times average 
annual net income for 1937, 1938, and 1939. 
A consideration twice tangible property 
valuation was strongly criticized by the com- 
mission. 

Financing and provision of working capital 
would have been handled by public sale of 
110,000 shares of 6% cumulative preferred 
stock and 650,000 shares of common stock, 

ar value of $100 and $1 per share, respective- 
y- Kuhn Loeb & Company would have 
purchased these securities at $100 and $20 
per share, the common at 20 times par value, 
and offered them for public sale at $2.50 and 
$2.00, respectively, in excess of these prices. 
Promoters’ compensation would have been 


% Of the 48 firms involved, 30 are motor carriers of 
property, of which 3 are subsidiaries that need not be 
treated separately. 
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provided by purchase of 100,000 shares of 
restricted common at $1 per share, whose 
subsequent value upon conversion into ordi- 
nary common after stipulated waiting periods 
would have been $2,200,000. 

To avoid official criticism of the holding 
company device for effecting control, the 
Transport Company planned to effect “a 
singleness of title” to the operating rights of 
all carriers, although operating divisions un- 
der divisional executive management and 
under familiar trade names would be pre- 
served. Employment agreements were made 
to retain 58 principal officers of the un- 
derlying carriers in local management for an 
average duration of 4.4 years. The central 
organization would deal with matters of 
general interest to the system, such as main- 
tenance programs, provision of insurance, 
purchases of fuel and equipment, labor rela- 
tions, and coordination. No reduction of 
payroll was contemplated because of anti- 
cipated increases in volume. 

Finding it had jurisdiction over the pro- 
posed purchase and acquisition of control of 
the motor carriers and the security issues 
contemplated under Sections 5 and 214 of the 
Interstate Commerce Act, respectively, but 
not as to the non-carrier warehouse, ter- 
minal, and truck-rental companies, the com- 
mission reviewed the record to determine 
whether the proposed transactions would be 
“consistent with the public interest” as re- 

uired by the act. In appraising this question 
the commission devoted its attention prin- 
cipally to (1) the prospects that the com- 
bination would bring the economies and 
improvements in service anticipated by pro- 
moters; (2) whether it would result in undue 
restraint of competition; and (3) the reason- 
ableness of considerations and issuance of se- 
curities. These features will be discussed briefly. 

In his generally favorable proposed report, 
J. Edward Davey, Chief, Section of Finance, 
Bureau of Motor Carriers, concluded that 
“Consummation of the transactions pro- 
posed would present many opportunities for 
improved service at lower cost.’ He cited 
testimony that (1) the number of partially 
loaded vehicles could be substantially de- 


3 See pp. 44-9 (mimeographed copy). 

‘Made up as follows: equipment and equipment 
maintenance, $800,000; terminal expense, $1,500,000; 
pick-up and delivery and local cartage, $740,000; trans- 
portation expense, $350,000; sales, tariff, and advertising 
expense, $260,000; insurance and safety expense, 
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creased, thus improving the pay-load factor 
and reducing congestion on the highways; 
(2) that through-movements of freight would 
be facilitated by increased interchange of 
trailers, thus reducing from 6 to 24 hours the 
time in transit of freight having one transfer 
and from 12 to 36 hours on other freight; (3) 
that consolidation and elimination a 149 of 
the 342 terminals now operated would bring 
rental and supervisory economies and that 
construction of some more modern ones with 
less congested locations would further reduce 
operating costs and speed up freight move- 
ment; (4) that consolidation of pick-up and 
delivery service would promote efficiency, 
with fewer trucks calling at inadequate ship- 
per establishments, and permit additional 
spotting of trailers at plants of large shi 

pers; (5) that sufficient capital would be 
provided at lower interest rates, eliminating 
financial barriers to further growth and pro- 
viding flexibility of service to meet peak de- 
mands, especially in any national emergency; 


(6) that a uniform system of “preventive 
maintenance” to be provided for the entire 
system would reduce maintenance costs; (7) 
that savings could be effected in purchase of 
fuel and more standardized equipment and 
in general, administrative, insurance, and 


communication expenses; and (8) that com- 
mon control “would simplify relations with 
public regulatory bodies and the shipping 
public.” This imposing array was estimated 
to produce savings in expenses of $4,000,0004 
per annum on 1939 volume and also result in 
distinct improvements in service. Signifi- 
cantly, however, whether such economies 
would bring rate reductions was not stressed. 

The commission rejected these contentions 
and the examiner’s findings with one curt 
sentence: “In the absence of evidence that 
similar consolidations or expansions of opera- 
tions on such a large scale have produced 
results anticipated by applicant, the testi- 
mony with respect to proposed economies 
and improvements in service is not convinc- 
ing.’ One may surmise that the notorious 
failure of the Keeshin Freight Lines, Inc., a 
large-scale combination of a number of sepa- 
rately operated trucking firms effected a low 


$400,000; administrative and general expense, $340,000; 
communication expense, $100,000; and interest on long- 
term obligations, $70,000. Against these economies is an 
offset of $375,000 for increased taxes and licenses. 

5 Transport Co.-Control-Arrow Carrier Corp., op. cit. 
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years ago, to achieve success was recalled. 
However, although Commissioner Eastman 
has severely criticized the Keeshin integra- 
tion in a recent case and stated that “... it 
has provided an object lesson useful in the 
sadilons of motor carrier integration,’® in a 
separate partially concurring opinion he 
voiced dissent from this conclusion of the 
commission. He would like to see the Trans- 
port Company experiment in large-scale op- 
erations tried. It would have been instructive 
had the commission developed more fully its 
reasons for rejecting the contentions of the 
applicant and also had Commissioner East- 
man explained the differences between this 

roposal and the apparently unsuccessful 
sare experiment. 

Economists concerned with the economic 
characteristics of motor transport will find 
the discussion of the competitive situation as 
disclosed in this case of great interest. For 
the first time, so far as this writer knows, 
considerable data showing the number of 
carriers upon each competitive route and in 
each territory are made available in this re- 
port. Some, although grossly insufficient, in- 
formation on service differentiation can be 
gleaned also. The lack of such information, 
together with adequate data on cost char- 
acteristics, has constituted a serious handi- 
cap to economic analysis of the true nature 
of the modern transport market, especially 
of that part in which motor carriers function. 

Pointing to the existence of from I1 to 47, 
and generally above 20, carriers competing 
with those involved in this combination on 
all important routes in New England, New 
York State, and between New York and 
Washington and to other evidence, the ex- 
aminer found “a plethora of competition” 
in the New England and Middle Atlantic re- 
gions. He also concluded that substantial 
competition would remain in the Southern 
region; even with considerably fewer com- 
petitors than in other territories, since from I 
to several Class I carriers would remain out- 
side the combination between principal 
points, strong competition would remain 
from rails as well as additional competition 
from Class II and III motor carriers. Al- 
though the commission found that substan- 
tial “‘motor-carrier competition” would re- 
main between most cities in the New Eng- 


6 Keeshin Freight Lines, Inc.—Issuance of Notes, 35 
MCC 119, 128 (February 3, 1940). 
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land and Middle Atlantic regions, it never- 
theless concluded: “‘we are left in doubt as to 
whether adequate motor-carrier competition 
would remain on traffic moving between the 
Southern region and points north of Balti- 
more.” However, Commissioner Eastman 
commented that he did not share this doubt 
as to the latter region. He stressed the tend- 
ency of shippers to divide their traffic among 
competing lines, rail, and private truck com- 
petition, and also the power of the commis- 
ston to grant operating authority to new car- 
riers. 

In his separate opinion, Commissioner 
Eastman stated that “The most objectiona- 
ble part of the proposed unification is to be 
found in its financial phases and constitutes 
the chief ground for the disapproval.”® He 
agreed with the commission in its strong 
adverse reaction to the financial arrange- 
ments, including the provision for excessive 
compensation to the promoters. In conclud- 
ing that the prices agreed to be paid by 
Transport Company are excessive in the ag- 
gregate, the commission especially singled 
out as “‘an objectionable feature” the pro- 
posal to issue securities whose sale value 
would amount to approximately twice the 
value of the net tangible assets supporting 
such securities. Citing cases wherein intangi- 
ble assets and earning power were found not 
a proper basis for capitalization of rail car- 
riers, the commission held that less justifica- 
tion exists for issue of securities by motor car- 
riers on such bases, because of the youth of 
this industry, possible changes in rail and 
water rates, and lack of stabilization of 
wages. In this connection it referred to Sec- 
tion 216 (h) of the Motor Carrier Act, which 
disallows consideration as elements of value 
in any rate proceeding either good will or 
earning power. The commission voiced sad 
erence for unifications to be brought a 
by carriers or persons retaining a Dceal 
interest in the enterprise, over those by pro- 
moters, and found the amount of compen- 
sation for organizers unreasonable in the light 
of organizational costs. Though he agreed 
that the proposed plan of financing should 
not be allowed, Commissioner Eastman 
showed his desire to see the unification tried 
by suggesting that the commission could give 


7 Transport Co.-Control-Arrow Carrier Corp., op. Cit., 


p. 36. 
8 Jbid., p. $2. 
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approval if vendor-carriers would take more 
of their compensation in common stock rather 
than cash and take “potluck” with the pub- 
lic, who otherwise might be “left holding 
most of the bag.” 

The views of the examiner on earning pow- 
er as a basis for capitalization appear to be in 
sharp contrast to those of the commission. In 
approving the reasonableness of the prices 
paid, except for organizers’ compensation, of 
a somewhat less extensive combination than 
that originally proposed, he stated that a 
motor carrier cannot buy another, if profita- 
ble, without paying more than the net de- 
preciated value of the tangible assets. He 
stressed the point that recognition must be 
given to “earning power,” rather than the 
value of physical property. He also observed 
that the 1939 income of the companies in- 
volved would provide a return of 7.5% on the 
aggregate consideration, and that the aver- 
age annual return for 1938 and 1939 income 
would be 5.3% on this basis. An obvious im- 
plication from his views is that adherence to 
tangible property valuation as a basis for 
capitalization in any rigid manner will have 
the effect of impeding the progress that 
might otherwise be made toward increased 
size of firms. This point merits close examina- 
tion, although, so far as this case is concerned, 
the denial of authority to combine these car- 
riers did not turn alone upon the factor of rea- 
sonableness of the prices to be paid. 

Space does not permit the analysis this 
case clearly justifies. The commission’s de- 
nial no doubt comes as a surprise to those 
who had regarded it as a favorable opportun- 
ity to test large-scale organization and had 
foreseen a general tendency toward integra- 
tion developing in the motor-carrier indus- 
tfy. The differences of opinion expressed over 
the probability of substantial economies and 
the effect upon competition bring up ques- 


115 


tions of material significance in the formula- 
tion of transport policy. However, unless 
greater monopoly elements are visualized 
in motor-carrier markets than at present, the 
question of the proper basis for capitalization 
appears of lesser importance. Aside from de- 
sirable investor protection as wider public 
subscription of motor-carrier securities de- 
velops, how much leeway should be granted 
organizers to experiment in large-scale opera- 
tions to test the possibilities of the future? 

One puzzling aspect of this proceeding, as 
well as of most motor rate cases, is the lack 
of vigorous shipper participation. Only the 
Lynchburg, Va., Chamber of Commerce filed 
exceptions to examiner’s finding that undue 
restraint of competition would not result, al- 
though the National Industrial Traffic 
League did file exceptions directed against 
excessive prices for the properties and over- 
capitalization. This organization did not dis- 
agree with the former’s finding on realizable 
economies in prospect, but its statement 
was qualified by the assumption that such 
economies would be passed on to shippers 
in lower rates or better service. The neglect 
of witnesses for the Transport Company to 
mention possible rate reductions if economies 
anticipated were actually realized suggests 
that one definite aim of the organizers was to 
participate in the attractive profits now be- 
ing earned as a result of “stabilization” under 

resent regulation and the national defense 
laa Moreover, the facts disclosed in this 
proceeding should raise some doubt about 
the popular assumption that the motor-car- 
rier-of-property industry is generally un- 
coclealion if the continued growth of many 
carriers and the whole industry throughout 
the recent depression decade has not already 
done so. 


Washington, D. C. 


James C. NELson 


Corporate Taxes and Utility Assessment: A Reply 


[IX the August issue of the Fournal Profes- 
sor James W. Martin! advanced the thesis 
that present methods of deducting corporate 
taxes in order to arrive at the net income to 
be capitalized for purposes of ad valorem 
taxation lead to considerable inequality 

1“Corporate Taxes and the Assessment of Public 
Utility Operating Property,” 16 Yournal of Land & 
Public Utility Economics 262-9 (August, 1940). 


among identical public service enterprises. 

The principal sources of inequality were 
said to result from differences in capital 
structure, non-utility income, and capital 
transactions. It was maintained that many 
of these difficulties could be overcome by 
distinguishing carefully between the utility 
as an operating unit and the corporation 
owning utility property. As a solution to the 
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problem Professor Martin proposed that the 
income capitalized for purposes of ad valor- 
em taxation be taken as utility operating in- 
come undiminished by the payment of cor- 
porate taxes and that the rate of capitaliza- 
tion be established by the ratio of this income 
to stock and bond valuations over the aver- 
age period less the value of non-utility prop- 
erty. 

The present writer sees three major objec- 
tions to this approach: (1) that it is unrealis- 
tic to attempt to separate the utility as an 
operating unit from the corporation which 
operates that unit; (2) that the undoubted 
inequalities which are present in Professor 
Martin’s examples are not inherent in cur- 
rent methods of ad valorem assessment but 
rather in the difference in application of the 
corporate income tax and the ad valorem 
tax; and (3) that Professor Martin’s pro- 
posed solution to the problem would entail 
not only considerable administrative diffi- 
culties but would also operate to weaken the 
financial position of utilities during periods of 
rising costs and higher taxes and thus place 
utility investors in a disadvantageous posi- 
tion in relation to investors in other types of 
property. 

In addition to the foregoing specific objec- 
tions, one general objection must be noted 
and that is Professor Martin’s implicit as- 
sumption that the ad valorem process is a 
mechanical procedure, that it is possible to 
assess a utility for tax purposes with the use 
of a mechanical formula and statistical 
clerks. Judgment is of the essence of ad 
valorem assessment; any validity which may 
inhere in the process depends on the intelli- 
gent and experienced application of judg- 
ment to the facts of a particular case. This 
has been nowhere better stated than by C. 
M. Chapman, of the public utilities division 
of the Wisconsin Department of Taxation: 


“Any formula designed to determine taxable value 
should be considered only as indicative of value and not 
as conclusive thereof. Statutes relating to ad valorem 
assessments generally provide that the taxing officials 
‘according to their best knowledge and judgment shall 
ascertain and determine’ such valuations. In other 
words, no mathematical formula can be substituted for 
sound, honest and mature judgment... . If the prob- 
lem of determining taxable values could be solved by 
the application of standard formulae, the whole matter 
could be left in the hands of a statistical clerk who would 


2 “Use of Railway Statistics and Accounts in Deter- 
mining Taxable Valuations,” 1937 Proceedings, Na- 
tional Tax Association, p. 243. 
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apply the magic formulae to accepted facts and, presto, 
out would come the desired result.” 

On the surface it might appear as if it were 
possible to distinguish between taxes im- 
posed on the utility as an operating unit and 
taxes imposed on the corporation owning 
utility property, but in practice the two are 
inextricably bound up together. Both kinds 
of taxes are paid out of utility revenue; both 
act to diminish the net revenue available to 
utility investors. To reply that utilities could 
avoid the latter kind of taxes by refusing to 
incorporate is unrealistic; practically all in- 
vestment in utility property is in the cor- 

rate form; it is virtually impossible for 
arge public service enterprises to adopt any 
other form than the corporate if for no other 
reason than the necessity for relying on a 
widespread capital market. Even though 
public service corporations are commonly 
assessed on the basis of use rather than own- 
ership, nevertheless, the rate of capitalization 
is necessarily derived from ownership rela- 
tions (security prices in the market). Some of 
the practical difficulties become more appar- 
ent when one attempts to place utility fran- 
chise taxes measured by income in the 
category of taxes on the operating unit and 
excise taxes measured by income in the cate- 
gory of taxes on the corporation. 

As to the inequalities which Professor 
Martin points to as arising out of differences 
in capital structure it should be noted that, 
whereas at any one time utility No. 1 may 
find itself paying a larger ad valorem tax 
than identical utility No. 2, yet over a period 
of time it is possible for uvility managers to 
make substantial changes in capital struc- 
ture to meet this situation if the tax differen- 
tial is considerable. This, at any rate, is one 
of the factors to be considered in a utility’s 
decision to refund or retire its bonded in- 
debtedness. 

The differentials which arise from “other 
income” and “other deductions” may well 
present considerable inequality as between 
otherwise identical utilities. But it should be 
noted that in Professor Martin’s examples 
the sum of “other income” and “other deduc- 
tion” items in relation to operating income 
varies from 83.3% to zero to — 16.6%, where- 
as the difference in utility assessments varies 
from zero to 27% to 5%. This tends to over- 
emphasize the importance of the “other 
income” and “other deduction” items. The 
ratio of net other income and other deduc- 
tions to operating income for the Io major 
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Wisconsin gas and electric utilities varied 
from a low of —14.47% to a high of +6.69% 
for the year 1939. 

The undoubted inequalities which arise 
among identical utilities as a consequence of 
capital transactions may be partly elimi- 
nated, as Professor Martin points out, by 
averaging capital gains and losses over a 
longer period. 

It would appear to the present writer that 

inequitable situations such as these arise out 
of the fact that state legislatures have given 
to the corporate income tax a certain priority 
in relation to the ad valorem tax. The utility 
corporation first pays a tax roughly propor- 
tioned to its ability; having paid this tax, the 
assessors of the ad valorem tax come along 
and value the corporation with due regard to 
the fact that the net income tax has already 
been paid. The result is not perfect but a cer- 
tain amount of rough justice inheres in the 
process. It should be noted that in all but one 
of Professor Martin’s identical corporations 
(Corporation No. 3, Table III) the utility 
which pays the highest income tax pays the 
lowest ad valorem tax. The fact that part of 
the income tax goes to the Federal Govern- 
ment, whereas the ad valorem tax goes wholly 
to state and local governments, indicates 
only that there is imperfect coordination of 
federal-state tax relationships. 
' Some administrative difficulties are in- 
volved in Professor Martin’s proposed solu- 
tion. It would no longer be possible, were his 
proposal applied, to derive a rate of capitali- 
zation from the observation of the trend of 
interest rates in the market, nor to arrive at 
the rate of capitalization by adding a risk fac- 
tor to the “pure” interest rate. Much more 
detailed studies would be required than are 
commonly devoted to the choice of a capitali- 
zation rate. Such difficulties are, however, 
not insuperable. The most trenchant criti- 
cism of the proposed solution lies in its effect 
upon the utility and its investors. 

It is a matter of common observation that 


utility rates and rate structures are much 
more stable than other costs and prices. The 
lags and imperfections of regulation and the 
unfriendly reception that administrative 
bodies receive at the hands of the courts lead 
to inflexibility in utility prices. The result is 
that, when tax burdens mount rapidly, utili- 
ties are unable to pass these taxes on to the 
consumer with the same degree of facility as 
may non-regulated industries. As a result, 
other factors remaining the same, utility 
earnings under such circumstances fall off 
faster than earnings in other industries. Re- 
cently, for example, Congress increased the 
corporation normal income tax rate. If these 
increased tax burdens are fully deductible in 
arriving at net income to be capitalized for 
purposes of the ad valorem tax, the effects of 
the increased payments will operate at once 
to give the utilities some relief under the ad 
valorem tax. If, however, Professor Martin’s 
plan were to be adopted, the increased in- 
come tax burdens would affect the ad valor- 
em tax only in so far as these burdens led toa 
reduction in the utility’s security prices in 
the market and here the effects would be 
largely offset because they would be com- 
bined in a five-year average. The result 
would be that the utility’s net income avail- 
able for investors would be substantially 
lessened but the utility would pay ad valor- 
em taxes almost as great as before the imposi- 
tion of the additional federal income taxes. 
Serious impairment of utility credit and a 
agen toward confiscation might well fol- 
ow. 

It would appear to the present writer that 
Professor Martin’s proposed solution would 
involve considerable more inequity than the 
present method of deducting all corporate 
taxes in arriving at net income for purposes 
of capitalization. 

Jesse V. BuRKHEAD 


Research Assistant in Economics, 
University of Wisconsin 


Corporate Taxes and Utility Assessment: A Rejoinder 


1 AsI pointed out in my original paper, util- 

« ities ordinarily are required by law to % 4 
arate operating from non-operating items. In 
analyzing the separation in several hundred 
cases in which I have been involved as as- 
sessing officer or as private appraiser, I have 
experienced no special trouble. In the case of 
taxes, as previously suggested, the problem 
has usually been confused after a practical 


separation had been effected in the records— 
and sometimes in the tax reports. A measure 
of separation is usual in assessment prac- 
tice—often, indeed, it is required by law. So 
much for Mr. Burkhead’s first objection. 

2. States may choose as a reasonable basis 
of a utility’s liability for contributing to gov- 
ernment the amount of income each concern 
enjoys, the amount of gross receipts each re- 
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ceives, the value of property each owns, or 
other possible measures. Sometimes a legis- 
lature chooses two or more of these. Where 
property value is designated as the basis for 
distributing the load (or part of it) among tax- 
payers, then, if the assumptions underlying 
my original discussion are correct, the assess- 
ing officials are concerned with the value of 
the property owned by the taxpayer (in the 
case under consideration only that property 
used in utility operations)—and with nothing 
else. Moreover, the problem is: How much 
value has the property owned by the utility 
enterprise and used in the utility business— 
not how much value to ¢heir owners have the 
securities of the owner of the property. In 
keeping with this definition of the problem it 
seemed best to avoid considerations respect- 
ing tax and general social policy and to take 
seriously the 20% variation which Mr. Burk- 
head finds among selected Wisconsin elec- 
tric companies and the much greater source 
of valuation error which he would have found 
had he examined also other classes of public 
service enterprises. Since the law demands 
valuation of the property and requires its 
owner to pay tax on the value found, it ap- 
peared more relevant to concern myself with 
the value to the owner (or to a possible pur- 
chaser) and not the effect on a person ulti- 
mately possessing an equity—generally sev- 
eral steps removed through intercorporate 
entanglements in the case of gas and wo 
operating enterprises. Thus, I dealt with one 
Mi of the appraisal of the operating prop- 
erty—not with the value of security owners’ 
property and not even with that of the public 
service company’s non-utility property. 

3. In respect of administrative difficulties 
envisaged by the critic of my paper, I fear 


1Note that Professor Neil H. Jacoby (“Rate of 
Capitalizing Railroad Earnings to Establish a Valua- 
tion for Property Taxation,” Proceedings, 32nd National 
Tax Conference, pp. 460 ff. and in 13 Fournal of Business 
of the University of Chicago 158 (April, 1940) uses a 
method for purposes of a “rough” check which (with- 
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that again Mr. Burkhead is talking about 
one thing while I am concerned with another. 
Certainly I have no interest in the kind of 
appraisal practice that can result from deriv- 
ing the rate for capitalization of income “by 
adding a risk factor to the ‘pure’ interest 
rate” if, as Mr. Burkhead implies, this proc- 
ess is to be performed without “‘administra- 
tive difficulties.” This crude procedure, how- 
ever, is a well established practice by means 
of which students currently derive capitaliza- 
tion rates varying from about 4 to 9%(that 
is a difference of 125%; the range in assess- 
ment practice is 5% to 9%). I agree heartily 
that “much more detailed studies ... than 
are commonly devoted to the choice of an 
equalization rate” are essential to accurate 
appraisal if the capitalization-of-earnings 
method is to give even roughly decent results. 
The means of ascertaining a proper rate that 
I have used in keeping with the traditional 
handling of taxes (for reasons that were ap- 
parent in the original discussion) has been 
roughly the same as that suggested here save 
for the treatment of corporate taxes.! 

4. As to the social consequences for in- 
vestors in utility securities of an accurately 
assessed property tax, my original paper cer- 
tainly would not convince the critical. It was 
not concerned with that subject. I venture 
the gratuitous suggestion, however, that the 
investors in public utility securities will profit 
more from accurate appraisal for property 
tax purposes than from persistent adherence 
to methods which, as Mr. Burkhead agrees, 
result in “undoubted inequalities.” 

James W. Martin 


Director, Bureau of Business Research, 
University of Kentucky 


out any refinements) is closely akin in administrative 
procedure to that which I proposed. I take it from what 
he says that Professor Jacoby would favor at least ad- 
justment for non-operating property and perhaps, as I 
gather from his last section, some consideration of the 
earning status of the various concerns. 


Public Utility Financing in the Fourth Quarter of 1940 
and a Summary of the Year, 1940 


Fourth Quarter Financing 


en utility security offerings were un- 
usually heavy during the fourth quarter 
of 1940, totaling $606 millions as compared 
with $244 millions in the previous quarter 


and $364 millions in the fourth quarter of 
1939. The total for the current quarter is 
higher than that for any other quarter since 
the fourth quarter of 1936 when $769 mil- 
lions were offered. 

Long-term bonds, excluding serial issues, 
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totaled $539 millions, or 89% of the total. 
Preferred stock issues accounted for another 
10% ($62 millions) and serial: offerings for 
the remaining 1%. 

Private sales of long-term debt issues 
amounted to $179 millions, or about 1/3 of the 
total long-term bonds offered in the fourth 
quarter. The trend in private placing of long- 
term debt issues is analyzed in connection 
with the review of the entire year, 1940. 

Long-Term Debt Financing. The 25 issues 
in this classification are listed in Tables I and 
II for publicly and privately offered issues, 
respectively. Table I lists 14 publicly sold 
issues. It will be noted that 7 of these issues 
are 30-year bonds. Only 5 sold at prices to 
yield in excess of 3.25%, and all of the larg- 
er issues (those over $25,000,000 principal 
amount) sold at prices to yield less than 3%. 
The weighted average offering yield of all 
publicly sold issues was only 2.82%. This 
marks the first time in the past 5 years (the 


1 Increasing difficulties in obtaining information rela- 
tive to finders’ fees and incidental expenses applicable to 
privately sold issues have made it advisable to discon- 
tinue showing these items. An indication of what these 


119 


period covered in this survey) that the 
weighted average yield on all publicly offered 
long-term public utility bonds for an entire 
quarter was less than 3%. 

The weighted average of underwriters’ 
commissions was unusually low in the fourth 
quarter, largely because the commissions on 
5 large issues were lower than the more or 
less customary 2%. Estimated incidental ex- 
penses were also lower than in most recent 
quarters. Because of the low expenses and 
commissions, the differential between the 
weighted average of the offering yields and 
net costs to the utilities was lower (.10%) 
than in any other quarter in the past § years. 

Table II lists 11 privately sold long-term 
debt issues totaling $173,120,000.!The weight- 
ed average yield at offering prices on the 
issues for which such data were available 
was 2.88%, which is slightly higher than the 
corresponding figure on publicly sold long- 
term issues. 


items usually amount to may be gained through study 
of the tables contained in this department of the 
February, May, and November, 1940 issues of the 
Fournal, 


TaB_Le I. SumMaARY AND ANALYsIS OF PusB.ic UtiLiry Lonc-TERM DEBT 
Issues OFFERED PuBLicLy, FourTH QUARTER, 1940 








Ma- 
turity 
Date 


Cou- 
Company and Issue pon 
Rate 


Principal 
Amount 


(A) (B) (C) (D) (E) 


Month of 
Offering 


Esti- 
mated Net 


Offer- 
i Inci- Pro- 
Com- | Com- | dental ceeds 


ing 
Yield | jnissions pany |, <cn'a’ 


(F) (G) | (@) (I) (J) (K) 


Under- 
writers’ 


: Pro- 
Offering ceeds to 


Price 








Central Maine Power Co. 
First and Gen’l. Mtge........ 
Columbus and Sou. Ohio Elec. Co. 
First Mortgage 
Michigan Pub. Serv. Co. 
First Mortgage 
San Antonio Pub. Serv. Co. 
First Mortgage 
Southern Calif. E 
First and Ref. 
Fontana Union Water Co. 
First Mtge. and Collat. Trust. 
La Cumbre Mutual Water Co. 
First Mortgage 
Appalachian Elec. Power Co. 
First Mortgage 
Arkansas Western Gas Co. 
First Mtge. Sinking Fund.... 
Boston Edison Co. 
First Mortgage 
Detroit Edison Co. 
General and Ref. Mtge....... 
Connecticut Power Co. 
First and Gen’l. Mtge 
Eastern Shore Gas Corp. 
First Mtge. and Collat. Trust. 
EI Paso Electric Co. 
First Mortgage 


$ 18,100,000 
29,000,000 
3,500,000 
Ame 16,500,000 
dison Co 
108,000,000 
852,000 
200,000 
70,000,000 
800,000 
53,000,000 
50,000,000 
4,000,000 
100,000 
6,500,000 


$360, 552,000 
356,252,000 


Total or weighted average 
Total or weighted average 
cluding issues for which 
commissions are not avail- 
able) 














October 3.11 
October 2.90 
October 
October 
October 
November .00 
November .92 t t t 
December +90 
December +50 
December -51 
December 65 
December +25 t t Tt 
December 5.23 t + 


December 2.95 


% % % % % % 
105.50 -37 105.13 
105.00 -66 104.34 


84 100.00 | 1.13* | 98.87 


-II 7 107.00 -68 106.32 


101.89 
95.62 


-78 102.25 -36 
96.00 -38* 
c 


105.00 -43* | 104.57 


97.00 94.19 
103.525 102.815 


105.50 105.01 


























* Pro rata share of expenses. 
t Not available. 
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Other Utility Financing. Issues with serial 
maturities offered in the fourth quarter are 
listed as follows: 
$ 750,000 Michigan Public Service Co. 4% serial 
debentures, due 1941-1950. Priced to 
yield 1.08% to 4.2%. 

3,900,000 Montana-Dakota Utilities Co. 14% to 
34%% serial notes, due 1941-1950, 
priced at 100. 

648,000 Fontana Union Water Co. 1st mortgage 

and collateral trust, 4’s, due serially, 
1941-1959, price 101.97 to 104.98. 


$5, 298,000 

Fourth quarter offerings of preferred stock 
are summarized in Table III. Nine issues to- 
taling $61,602,475 were offered in the fourth 
quarter. The weighted average offering yield 
was 4.46%. 
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Summary of the Year, 1940 


The total volume of public utility financ- 
ing in 1940 was about the same as in 1938 
and slightly below 1939. The volume of pre- 
ferred stock financing, however, exceeded all 
previous years summarized in Table IV (1936 
to 1940, inclusive). The increasing volume of 
preferred stock financing, most of which is 
for refunding purposes, is significant. Con- 
tinuation of this trend would result in sav- 
ings comparable to those effected by the re- 
funding of long-term debt issues and place 
the utilities in a much better earnings posi- 
tion. In several instances a second refunding 
of securities originally refunded in 1936 and 
1937 has been noted. The continued down- 
ward trend in interest rates has made this 
possible. 


TasBe IJ. Summary AnD ANALysiIs oF Pusiic Utitiry Lonc-Term Dest 
Issues OFFERED PRIVATELY, FourTH QUARTER, 1940* 





Coupon 


Company and Issue Rate 


Principal 
Amount 
(A) (B) (C) 


Maturity | Monthof | Offering 
Date Offering Price 
(D) (E) (F) 





% 
3% 


Alabama Water Service Co. 
First Mortgage Bonds 


Orange & Rockland El. Co. 
First Mortgage Bonds 2 
San Diego Gas & Electric Co. 
First Mortgage Bonds 
Amer. Tel. & Tel. Co. 
30-Year Debentures 
Everett Water Co. 
First Mortgage Bonds 4 
Michigan Associated Tel. Co. 
First Mortgage Bonds 3% 
Ohio Associated Tel. Co. 
First Mortgage Bonds 3% 
3% 
3% 


Sierra Pacific Power Co. 
First Mortgage Bonds 
3h 
3% 


23% 


Upstate Telephone Co. 
First Mortgage Bonds 


Commonwealth Tel. Co. 
First Mortgage Bonds 


Greenfield Gas Light Co. 
Mortgage notes 


Total or weighted average 








$ 4,200,000 
1,150,000 
16,000,000 
140,000,000 
50,000 
2,950,000 
1,770,000 
3,000,000 
1,000,000 
2,750,000 


250,000 


$173 ,120,000 


% 


1965 October 101.00 


October IOI.00 


1965 


1970 October 107.38 


1970 November 98.50 


November 102.00 


1965 


1970 November 104.92 


1970 November 106.00 


November 


1970 103.00 


1970 November 106.50 


December 


1970 104.92 


December 


1956 104.00 


99.82% 

















* Excluding four issues totaling $6,000,000 for which no data on prices were available.-These issues are: 


$ 300,000 Baraga County Lt. & Pr. Co., rst M 
3,900,000 
400,000 D ¥r1 
200,000 Exeter and Hampton El. Co. rst Mt; 
1,200,000 Montana-Dakota Utilities Co., rst Mts 


am Water Co., rst Mtge. 3}4s of 1065 


$6,000,000 


. 48 Of 1960 
ater Co. of Chattanooga, rst ; tee 3s of 1965 


. 348 of 1960 
tge. 4)48 of 1956 





T= OS ee Fs +Wwe Fg 
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Table IV contains data showing the com- 
position of public utility financing by quar- 
ters from 1936 to date. As is explained in a 
footnote to this table, no common stocks or 


short-term obligations, excepting serial ma- - 


turities, are included. Virtually all common 
stock issues during the period shown were 
taken by holding companies and it is difficult 
to make a complete record of such transac- 
tions. Long-term bond issues make up a high 

roportion of the total volume in each year 
(Table IV). The long-term bond issues are 
divided between publicly sold and privately 
sold. In 1938 and 1939 the volume of long- 
term bonds sold privately became increas- 
ingly important. A great deal of discussion 
has centered about this trend, particularly 
because it affects the bond houses which 
would normally participate in most of this 
business. Private sales of bond issues to in- 
surance companies also have the effect of 
limiting the amounts available to the public, 
as the insurance companies do not normally 
place these bonds on the market. The propor- 
tion of long-term bonds sold privately in 
1940 was slightly less than in 1939. The trend 
— 1936 is summarized in the following 
table: 








Per Cent of Public Utility 
Year Long-Term Bond Flota- 
tions Sold Privately* 





1936 
1937 
1938 
1939 
1940 








* Excludes serial issues. 


Table V summarizes data on yield, under- 
writers’ commissions, estimated incidental ex- 
penses, and net cost of bond capital to the 
company for the publicly offered long-term 
debt issues in each quarter of the years 1936 
to 1940, inclusive. This table should not be in- 
terpreted as indicative of the trend in inter- 
est rates during the period. Not only do the 
figures on offering yields, for example, reflect 
changes in interest rates, but they also re- 
flect changes in the quality of issues offered. 
An attempt has been made to analyze the 
relationship between offering yield and times 
interest earned of 1940 public utility long- 
term bonds, both privately and publicly sold, 
in another section of this report. Offerings of 
bonds of a highly speculative nature at a 
comparatively high yield continue to be rare. 


TaBLe III. Summary AND ANALYSIS OF PREFERRED Stock IssuEs OFFERED, 
FourTH QuaRTER, 1940 








Company and Issue Dividend yh ear Ominee ri sary 


(A) (B) (C) (D) (F) 
% % 
4% $ 582,100 October 





Central Kansas Power Co. 
Cum. Pfd., $100 par 


Central Maine Power Co. 
Cum. Pfd., $50 par 5 
Coast Counties Gas & El. Co. 
1st. Pfd., $25 par 5 
San Diego Gas & El. Co. 
Cum. Pfd., $20 par 5 
South Pittsburgh Water Co. 
Cum. Pfd., $100 par 4% 
Indianapolis Pr. & Lt. Co. 
Cum. Pfd., $100 par 5% 
Augelatios Elec. Pr. Co. 
um. Pfd., $100 par 4% 
City Water Co. of Chattanooga 
um. Pfd., $100 par 5 


EI Paso Electric Co. 
Cum. Pfd., No par 


1,000,000 October 
3)750,000 October 
7,236,375 October 
2,000,000 October 
14,059,000 November 
30,000,000 December 
1,400,000 December 


1,575,000 December 


$61,602,475 

















Total or weighted average 
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The highest yield in 1940 was shown by the 
Copper District Power Company’s first mort- 
gage 434’s of 1956, which were sold at 99 to 
yield 4.59%. Underwriters’ commissions as 
indicated by the weighted averages were 
about the same in the first three quarters of 
1940 as in 1939 but dropped to 1.75% in the 
fourth quarter of 1940. Estimated incidental 
expenses are influenced by the size of the par- 
ticular issues and the work necessary to bring 
the required information up to date but, 
after sae for these factors, it does ap- 
pear that these expenses are slightly lower 
than in 1939. The variations in weighted 
average incidental expenses for publicly sold 
bond issues have not been particularly pro- 
nounced in any of the years summarized in 
Table V. This observation appears to be true 


for privately sold issues, although the data 
we have been able to obtain on the latter are 
not complete. The weighted average spread 
between offering yields and net cost to com- 
pany in 1940 of publicly sold bond issues is 
compared to the weighted average spread in 
the years 1936 to 1939 in the following sum- 
mary: 








Spread between Offering 
Year Yield and Net Cost to 
Company* 





1936 18% 
1937 16 
1938 16 
1939 18 
1940 13 








* Expressed as a percentage of par value issued. 


TaB_e IV. Votume or Pusuic Utitity FINANCING, BY QUARTERS 


1936 to 1940, 


INCLUSIVE* 








Long-Term Bondst 





Year and Public Offerings Private Offerings 


Serial Offeringst Preferred Stockt 
Total in 
Millions 





Quarter Per C Per C 
ae er Cent ssi er Cent 
Millions of Total§ Millions of Total§ 


cae Per Cent ene Per Cent! 
Millions of Total§ Millions of Total§ 





1936 
st....| $ 364 $ 56 
and... 510 28 
3rd... 238 71 
4th.... 719 3t 
Total..| $1,831 $186 

1937 
ROt..<< $ 274 # 19 
and... 185 
ard... 66 
4th.... 87 
Total..| $ 612 

1938 
ee $ 106 
and... 179 
ard... 240 
4th.... 350 
Total..| $ 875 

1939 
et;.... 96 
and... 203 
3rd... 247 
4th.... 155 
Total.. 699 

1940 
ret... 141 
2nd... $2 
3rd.... 137 

60 


4th.... 3 
Total..| $ 690 $402 

















% % 
$ 424 
616 
314 
769 
$2,123 


$ 378 
200 


91 
109 
$ 778 
$ 156 
238 
327 


505 
$1,226 


$ 4 
54 
I 


$ 59 


_ 
4 
18 


wl lew 


| ao8wl 


Lal 
MAD 


6 
$1,337 


$ 263 
24 178 

7 244 
Io 606 
14 $1,291 








SHH HA AH | 











* Exclusive of short-term obligations (other than serial issues) and common stock issues. No attempt has been made to summarize short- 
je borrowings because of the impossibility of obtaining complete data. Public offerings of common stock have been negligible throughout the 


Exclusive of serial offerings. 
t Includes issues sold privately as well as publicly. 
§ Per cent of each type of financing to the total in the quarter shown 


in the right hand column. 





PUBLIC UTILITIES DEPARTMENT 


The average spread has been relatively 
constant in every year except 1940. The de- 
crease in 1940 is attributable mostly to small- 
er underwriters’ commissions as mentioned 
previously. 

The following summary analyzes the term 
of publicly and privately sold long-term bond 
issues in 1940: 








Large Long-Term Debt Issues 
Offered during 1940* 


Term in Years 





Num- 
ber of 
Public 
Offer- 
ings 


Num- 
ber of 


Combined Public 


and Private 





Private 
Offer- 
ings 


Number Per 


Cent 





Less than 20 years 
20 years 
25 years 
30 years 
More than 30 years 


3 


3 
6 


22 
I 


5 
5 
19 
37 

2 








35 











68 





nealing serial issues and issues of less than $1,000,000 par 
alue. 
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Over 4/5 of the issues were for terms of 25 
years or more. The most frequent term was 
30 years. The most frequent térm in 1939 was 
25 years. The publicly offered long-term 
bonds tended to have a longer term than the 
privately sold bond issues. This was also 
true in 1939. 


High-Lights of the Year’s Financing 


American Telephone and Telegraph Com- 
pany 30-year debenture 234’s sold at a price 
to yield 2.83% and was one of the largest is- 
sues ($140 millions) ever sold privately. 

Boston Edison Company ist 234’s of 1970 
sold at 105 to yield the investor only 2.51%. 
The net cost of money to the company on 
this issue, after paying underwriters’ com- 
missions and incidental expenses, was only 
2.62%. 

Detroit Edison Company ist 3’s of 1970 
sold at 107% to yield the investor only 
2.65%. The net cost of money to the com- 
pany on this issue was 2.74%. 

The Consolidated Gas, Electric Light, and 


TaBLe V. Summary OF YIELD AND Cost Data or Pusuic Utitiry Lonc-TERM 
Dest Issues OFFERED PuBLicLty (ExcLusIvE or SERIAL MATURITIES), 
1936 to 1940, INcLusIvE* 








Year and 
Quarter 


Offering Yields 


Underwriters’ 
Commissions 


Estimated Inciden- 


tal Expenses Cost to Company 





Weighted 


Range 


Weighted 
Average 
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Weighted 
Average 
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Weighted 
Average 
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-19-5.11 
.25-4.69 
-37-5.28 
-50-4.56 


~ 


2.00-5.00 
2.00-3.25 
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* Excluding issues for which complete data are not available. 





124 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 





[enanr 1 
RELATIONSHIP BETWEEN YIELOS AT OFFERING PRICES AND 
NUMBER OF TIMES INTEREST REQUIREMENTS EARNED 
PUBLIC-UTILITY LONG-TERM BOND ISSUES, 1940 





4.0 
° 
@PUBLICLY SOLD e 
OPRIVATELY SOLD 





o 
t 





PER CENT YIELDS AT OFFERING PRICES 
id 
c 





N 
a 



































25 3 
TIMES INTEREST EARNED 











Power Company of Baltimore issued 4% pre- 
ferred stock at 104 to yield only 3.85%. The 
same company brought out a similar issue in 
1939 me sold at a price to yield 4.00%. 


Relationship between Times Requirements 
Earned and Yields at Offering Prices 


Charts I and II have been meres to 


show the degree of relationship between the 
number of times interest or dividend re- 
quirements are earned and the offering yield 
of new security issues. Chart I shows long- 
term bond issues offered during 1940. Is- 
sues of less than $10,000,000 have been ex- 
cluded from this chart and also those with 
maturities of less than 20 years. The rather 
wide scatter of the points at first glance in- 
dicates little connection between times in- 
terest earned and offering yield. It is notice- 
able that a rather well defined curve can be 
drawn through the lower points on the chart. 
It is probable that this represents an “op- 
timum curve,” deviations from which are 
caused by factors other than times interest 
earned.? It will be noted that such a curve 
drawn for the privately sold issues would be 


* For a discussion of this type of analysis, see the 
Federal Communications Commission’s study, “The 


at a higher level than one drawn for those 
sold publicly. All but three of the issues on 
Chart I earned their interest requirements 
more than 2% times. 

Chart II presents similar data for issues of 
preferred stock offered during the year. In 
contrast to long-term debt issues, preferred 
dividends and prior requirements were earned 
less than 2% times in nearly all cases. An 
optimum curve may also be drawn on this 
chart, although the comparatively narrow 
range in times requirements earned would 
limit its length. 
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Because of the variety of conditions af- 
fecting the individual issues it is hazardous 
to place any great significance in these charts. 
If the sample were classified further, inter- 
esting differences might be brought out but 
the very limited number of issues in any one 
classification would make interpretation of 
such an analysis difficult. 

R. G. DupLey 
W. H. Evans 


Statisticians, 
Public Service Commission of Wisconsin 


Problem of the Rate of Return in Public Utility 
Regulation.” 
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Book Review Department 





Urban Land 


Hazard, John N. Soviet Hovusine Law. 
New Haven: Yale University Press, 1939. 
pp. iv, 178. $2.50. 


The field of public housing is increasingly 
engaging the attention of students of gov- 
ernment, law, administration, and land eco- 
nomics. As federal and state participation in 
public housing on any substantial scale is 
only about six years old in this country, the 
interest in foreign developments has been 
rather slight until recently. Yet any con- 
structive and far-seeing programs and 
policies in this field will have to take account 
of foreign experiences if unnecessary blun- 
ders and miscalculations are to be avoided. 

Mr. Hazard’s Soviet Housing Law is the 
first study of Soviet housing to appear in 
English. Mr. Hazard has had the oppor- 
tunity of attending the Soviet Academy of 
Law in Moscow for three years, and his in- 
vestigation is based, not only on a thorough 
and apt perusal of all relevant legal sources, 
such as statutes, case reports, and trial pro- 
ceedings, but also on first hand observation. 
One would have liked to hear even more 
about some sociological and administrative 
aspects of Soviet housing, especially in rela- 
tion to large scale planning and community 
organization of housing projects, but this 
would probably have exceeded the limita- 
tions of the book. 

The author starts with a broad analysis 
of the changes in the field of housing that 
are directly traceable to the Russian Revolu- 
tion and the new system of property rela- 
tions. He then proceeds with a detailed dis- 
cussion of the more technical issues of law 
and administration. The acquisition of the 
right to occupy dwelling space, the duty to 

ay rent, the rights and duties of lessor and 
essee, the exchange of dwelling space, etc., 
are some of the issues treated. In the last 
chapter the author discusses the broader 
implications of Soviet housing as “one of the 
tools by which a new society is to be fash- 
ioned” (p. 125). This chapter will be of par- 
ticular interest to all those who look beyond 


the immediate concrete issues and are anxi- 
ous to perceive the foundations of public 
housing under totalitarian Bolshevism. 
Housing in the Soviet Union then emerges 
not only as an instrument by which a new 
society is to be fashioned but also as a tool 
through which the existing society can be 
effectively controlled in che enjoyment or 
frustration of one of the most elementary 
human rights. In an appendix, the texts of 
several official documents relating to state, 
local, and cooperative housing are repro- 
duced in full, and they give a valuable in- 
sight into the administrative machinery 
that manages and supervises Soviet housing. 


WILLIAM EBENSTEIN 


Department of Political Science, 
University of Wisconsin 


Land Resources 


Whittlesey, Derwent. THE EARTH AND THE 
State: A Stupy or Poriticat Geocra- 
PHY. New York: Henry Holt & Co., 1939. 
pp. xvii, 618. $5. 

My geographer friends tell me that this 
brilliant and stimulating book is one of the 
first American essays in political geography. 
Mr. Whittlesey is quick to dissociate himself 
from the “ ‘geopolitics’? commonly used by 
German proponents of the earth-based 
claims of their nation ... in support of the 
environmental rightness of political claims” 
(p. 591). He disarms criticism by conceding 
that “in every region the mode of govern- 
ment results from a concurrence of forces, 
environmental and human” (p. 556). In one 
succinct paragraph he shows vividly how 
each group of European immigrants to North 
America found a habitat with climate, soil, 
and vegetation paralleling those of the old 
home; yet he concludes, 


“The degree to which they have impressed their ways 
upon the new land and the degree to which the new 
land has gently or peremptorily changed their habits 
has not been sufficiently studied to permit conclusions 
to be drawn. Undoubtedly action and interaction have 
been continuous” (p. 509). 
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Mr. Whittlesey deftly steals another arrow 
from the critic’s quiver by conceding that 
“political forces generally etch the landscape 
but lightly, and still oftener their effects are 
inextricably entwined with phenomena of 
economic geography” (p. 590). But do eco- 
nomic geographic forces always determine 
political boundaries? 


“The newer railroads have been constructed primarily 
to haul ores from Mexican mines to smelters in the 
United States, located at El Paso and Douglas to take 
advantage of the superior political security afforded 
fixed capital by the United States” (p. 494). 


These explanations, coming at the end of 
a not too well organized book, answer ques- 
tions which the political scientist is tempted 
to ask as he reads earlier chapters. It is hard 
to see, for example, in the story of the geo- 
graphy of rubber, wheat, sugar, and minerals 
which constitutes Chapter 3, much that 
would not appear in a conventional economic 
geography. It is hard to see the grounding in 
either politics or geography of the fragmenta- 
tion of the Indian social structure and the 
mutual jealousy of Hindu and Moslem groups 
to which Mr. Whittlesey rightly attributes 
the difficulties of that country (p. 118), and 
which appear to be “intimately connected 
with local history” (p. 117). His original 
training as a historian undoubtedly makes 
Mr. Whittlesey sensitive to such forces. 

Properly disarmed, the political scientist 
is free to enjoy the illumination afforded by 
the meth fresh way of looking at the 
world. Mr. Whittlesey writes pungently and 
is a good phrase-maker. (Incidentally, al- 
though obviously aimed at the college trade, 
the book is mercifully free of footnotes.) 
“The Discoveries turned the continents in- 
side out”: so we have “islands as spring- 
boards,” “rivers as avenues of penetration,” 
“relict islands.” It is always exciting to find 
someone to whom Recife, Calibar, and Kwit- 
ta are as familiar as Manhattan and Mon- 
treal. Mr. Whittlesey applies his analysis 
first in the large—to oceans as international 
areas—then to the British Empire, France, 
Germany, Italy, Eastern Europe, the Medi- 
terranean, Africa (at great length, because it 
has been his special field of interest) and the 
Americas. 

If a single overall generalization emerges, 
it is that the size of the political state must 
“match the status of communications”: most 
states today do not conform to these require- 
ments—they are evidence of “geopolitical 
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immaturity”; hence the violent attempts at 
readjustment. There is not room in a brief 
review to argue with Mr. Whittlesey about 
the soundness of his political thinking: one 
may hope, however, that it is not an inexora- 
ble finding of the ineluctible facts of geogra- 
phy that “representative democracy is 

aving to give ground to absolutism, in an 
effort to create a suitable frame of govern- 
ment for the new economic order and its 
social products” (p. 583), presumably be- 
cause “absolutism, the simplest and most 
efficient form of government is required to 
launch a novel political system” (p. 85). It 
would be harsh to characterize these state- 
ments as “geopolitical immaturity”; they il- 
lustrate the difficulties of wandering from one 
to another of the social sciences. However, 
after reading Mr. Whittlesey’s book, my at- 
titude is not to warn him off, but to urge him 
to come on over: we can use people with his 
overall view and imagination, if they will 
learn as much about politics as they know 
about geography. 

Cuar.es S. ASCHER 


Social Science Research Council 


Public Utilities 


Scharff, Maurice R., Leerburger, Franklin J., 
and Jeming, Joseph. DEPRECIATION OF 
Pusuiic Urtitiry Property. New York: 
Burnstein and Chappe, 1940. pp. vttt, 225. 
3-500 
This book is a collection of papers written 

by the authors during the period 1934 to 

1939, which are presented more or less in the 

order in which written. As a consequence, as 

pointed out by the authors, duplication and 
some inconsistencies and lack of unity are 
found to exist in them. 

The book stresses engineering determina- 
tions of depreciation, both accrued and an- 
nual expense, by inspection and study of 
property to determine actual depreciation as 
contrasted with estimates based on straight 
line, sinking fund, or other formulae. How- 
ever, the interdependence of annual deprecia- 
tion expense and accrued depreciation is rec- 
ognized particularly by Scharff who states 
that “annual depreciation must provide for 
realized depreciation and for accruing un- 
realized depreciation, measured in the same 
manner as accrued unrealized depreciation 
deducted from valuation.” It is claimed also 
that depreciation in accounting should be as 
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nearly consistent as possible with deprecia- 
tion in rate cases and that reserves should be 
established and maintained to reflect as 
nearly as possible the actual depreciation in 
the property. 

The chapter by Jeming on the asymptotic 
method of estimating annual and accrued de- 
preciation is interesting. That method is a 
procedure for estimating service life of prop- 
erty by means of the record of plant addi- 
tions, retirements, and balances. The indi- 
cated depreciation rate (ignoring salvage and 
cost of removal) is based on the geometric 
mean of the limits of the ratio of retirements 
to plant and the ratio of the additions to 
plant as computed from fitted polynomial 
functions. The method is a variation from 
the usual “turnover” method of estimating 
service life and is claimed by the author to 
have advantages over the turnover method, 
especially in that it does not impose the con- 
dition that two turnover cycles must be ex- 
perienced or an assumption as to a particular 
type mortality curve or a uniform rate of 
growth which are prerequisites of the turn- 
over method. 

In Part II of the book Leerburger discusses 
estimated actual depreciation of public util- 
ity property. This material will be found in- 


teresting to appraisal engineers who believe 
that only presently observed deterioration or 
recognized or demonstrated qbsoleteness or 
inadequacy should be considered in depre- 
ciation estimates. To those who believe that 
the time remaining during which plant can 
be productively employed is an important 
factor in determining depreciation, this sec- 
tion of the book will be disappointing. 

I think the chapters on interdependence of 
annual and accrued depreciation and the 
asymptotic method of determining annual 
and accrued depreciation are particularly 
good and constitute a worth while contribu- 
tion to depreciation literature. 

Although there are statements at various 
places in the book with which many will dis- 
agree (the same can be said of any book on 
public utility depreciation), it is a pleasure to 
note that the authors are consistent in apply- 
ing their theories to both annual and accrued 
depreciation. And in the equitable regulation 
of public utilities, consistency in depreciation 
expense allowances and accrued depreciation 
deductions is of more importance than the 
particular depreciation method. 

A. R. CoLBert 
Chief, Accounts and Finance Department, 
Public Service Commission of Wisconsin 
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